CHAPTER 4

EXPLAINING THE SURRENDER OF SECRECY
ACROSS LATIN AMERICA

Chapters Two and Three on Mexico and Argentina examined diametrically
I DBDT OAA AgGAi i AO T £ OOAT OPAOAT AU OAAEI Oi 8 7ER
OA&EI O EAO AAATT A A 1TTAAT O1 AA Al 01 AGAAR 1 C
(1999-2005) was effectively killed by delay, resistance, and ultimately a legally
inferior presidential decree. This chapter examines where, in between these two
extremes, other countries fit.
In little more than half a decade, Latin America has enacted a greater
number of laws than either Africa or Asia, and is outpaced only by Europe.' Yet do
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merely charades? This chapter provides some degree of clarity. | examine right-to-
public information laws across Latin America, evaluating their approximate
strength and the factors that brought them about.
The chapter is divided into three parts. In the first part of the chapter | use
an original evaluation to quantitatively score the approximate strength of laws
across the region. Building on a recent qualitative legal assessment of Latin
American laws (Mendel 2009)h | U AT A1 UOEO OEI xO0 OEAO OEA OA
Oi T AROAGBADI 1 ¢co 11 AOAOACA8 ) EET A OOOPOEOEIT C
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In order to account for this variation in the second part | employ content

analyses and leverage a variety of indicators to assess how well the factors

"| gratefully acknowledge the help of freedom of information expert Roger Vleugels for a complete
list of countries that have enacted since 2009. <roger.vleugels@planet.nl>.



discussed in previous chapters, (i.e., the degree of news media coverage and
presidential legislative control), can explain the strength of laws across Latin
America. | analyze presidential strength and media news agendas. | also examine
why news media support for public disclosure laws varies so surprisingly from
country to country.

The second part of the chapter discusses four countries in greater detail. |
first analyze the experiences of Brazil and Uruguay with access to information
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and Guatemala in substantial depth.

On the whole, I find considerable support for the claims made in previous
chapters. When leaders lack decisive legislative control, laws tend to emerge
earlier-on in the electoral cycle and legally stronger. In practice, this early
adoption of strong laws should improve the prospects for fulsome implementation.
| also find a strong association between more robust laws and the presence of news
media campaigns for access to public information. Voluminous news media
coverage projects the demands of advocates, engenders commitments, and
safeguards the elaboration of laws in parliament. Lower levels of media ownership
concentration and weaker presidential control appear to influence the degree of
news media support, though not uniformly. Not all cases conform to my
expectations. On the whole, however, the evidence suggests that my central claims

regarding weak presidents and strong media have considerable backing.



PART 1 CHAPTER 4 THE STRENGTH OFACCESSTO PUBLIC
INFORMATION LAWS ACROSS LATIN AMERICA

Although legal rigor stands among the most important determinants of strong

compliance, it is problematic to gauge. As discussed in Chapter One, the dearth of

metrics makes identifying robust laws unreliable, and comparison difficult.

Without being able to definitively pronounce upon laws, conditions that promote

sweeping reform cannot be identified with accuracy. The first part of this chapter
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employed to measure laws and then examine results. Although the findings

suggest that Latin American laws rate as moderately strong on average, disparities
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strength conveys the need to probe further into conditions surrounding

enactment.

4.1  Evaluating Laws Across Latin America : Methodology

, AOET ! | A adpuilioidforroaifidd lads make for an intellectually fruitful
comparison since the laws were passed within a similar time frame and the
countries share comparable political systems, cultures, and levels of international
integration. The similar systems design of a Latin American comparison permits
me to more easily isolate the factors influencing the strength of laws.

But an accurate reading must rely on an adequate estimation of legal
strength, and such estimations still do not exist. Evaluating the face-value strength

of laws is unwieldy and controversial.? As discussed in Chapter One, there are

? There are several very good qualitative descriptions of laws, most notably, those of Toby Mendel
(2003, 2009) (Mendel 2003, 2009)and David Banisar (2008). The OECD and the World Bank are
currently developing universal methodologies for evaluating operational efficacy. Several
organizations dedicated to monitoring right-to-public information compliance have also elaborated
what they refer to as the 6 Question Campaignthat will be international in scope. This campaign is



several factors that complicate measurement: institutional design, complementary
legislation, levels of public awareness, state capacity, the age of laws, and the
political systems and constitutions under which such measures operate, among
other issues. Moreover, there is considerable debate over what a strong right-to-
public information law should look like and what features should and should not
be assessed.

While this study does not provide a complete evaluation of an access to
information law, it does furnish a quantitative and qualitative approximation of
strength that is replicable and assesses better practice standards.

I measured the approximate face-value strength of national legislation
based on an original evaluative survey.® | designed the evaluation to be
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laws meet recognized better practice standards. As outlined in Chapter One, the
evaluation includes 6 different categories for assessment and all questions are
scored equally; thus some categories carry more weight since they include more
guestions. The categories represent the most important features of access to public
information laws. These include:

a) Scope of the law: 8 questions 8
b) Procedural Guarantees: 7 questions .

c¢) Duty to Publish and Promote Openness: 4 questions

d) Exceptions: 7 questions

e) Appeals: 6 questions 7

f) Sanctions and Protections: 3 questions '
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¥ A full copy of the evaluation and evaluation results are available in the appendix.

* The author gratefully acknowledges the country summaries provided by Dr. Toby Mendel, of

Article IXX, London, and the Center for Law and DemocracyCanada. These studies helped inform

various elements of the evaluation and assessments. Dr. Mendel provided the chapters of his book

on Latin American laws prior to its official release (2008, 161). | also gratefully acknowledge the very

constructive critiques of Dr. Andrew Ecclestone. | was not able to address many of the critiques |
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The evaluation asks 35 questions of laws that do not provide for specific
oversight agencies; four additional questions assess laws that do specifically
provide for oversight agencies. Oversight agencies have been noted to greatly
enhance the effectiveness of laws, but inadequately designed institutions can also
create serious problems, such as political capture. Therefore, it was critical to
evaluate oversight agencies in order to accurately gauge legal strength. | provide a
more involved discussion of methodological issues and scoring in the appendix. ®

Below is the same basic outline of strong laws I laid out in Chapter One:

1 A broad scopereflects the principle of maximum openness. Access should
be the rule and secrecy the exception. A broad scope provides clear
definitions and regiments to the law as many public entities and branches
of government as possible. Optimally, it provides for a strong central
authority to promote implementation and compliance and to resolve
appeals and complaints.

1 Simple proceduresre essential to safeguard and facilitate information
requests and responses. They should also include clear obligations for
officials to keep the applicant informed of the ongoing status of a request,
and provide strict time limits and minimum costs for requesters. Delays in
fulfilling requests should be limited and justified.

1 Requirements to proactively publista wide assortment of public
information are critical. Proactive publication increases the accessibility of
information and may diminish the need for formal requests. Government
should publicly acknowledge reserved information, and report disclosure
activity to the legislature on an ongoing basis.

1 A list of unambiguous and limited exceptiong&xempt harmful or justifiably
sensitive information from disclosure, such as some issues of national
security. The exemptions of other laws should be validated by the access to
ET £ Oi ACET T 1 A x 8RéserVepeadidals dugi tdo@kt@ OET 1 08

1 A simple and fair appeals systerthat resolves complaints and appeals
within clear timeframes, providing several channels for appeal.

® The appendix addresses various issues, such as measurement (the choice of scale), the problem of
conflating issues, and comparative dilemmas, such as comparing laws that provide for central
authorities versus those that do not.



1 Fair sanctions and protectionsapply to officials who knowingly fail to
comply with the law, err in compliance, or report illegal acts.
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which are based on the following simple ordinal scale:

Weak Moderate Strong
The following example is a question from the actual evaluation:
E 41 xEAO AACOAA EO O##idndipOl AAOGO &A1 O OANOA
12 The process for requests is difficult to comply with, vexatious, includes
vague or ambivalent procedures, or there is a need to justify a request.
2? The process for requests includes no duty to assist applicants.
32 The process for requests includes a duty to assist applicants.
As noted below, I placed laws into four different categories according to their
average scores. In order to avoid indecisive interpretations, | also used benchmarks

to divide the laws into two camps, strong and weak:

Weak Moderately Weak Moderately Strong Strong

Overall scores were calculated by taking the sum of points scored in all questions
and dividing by the number of questions:

e.g. The country of Tropicland scores 81 points in 35 questions: Overall
score is 81/35) or 2.4. Thus, it may be said that Tropicland has a
Ol T AAOAGAT U OO6OIT T Co 1 Ax8
The division of questions by feature also enables scores to be broken down
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and an Accompanying Written Assessmenjustified scores assigned. Both may be
found in the appendix.
As discussed in Chapter One, | omit decrees from my comparison. |
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force and scope of laws enacted by the legislature and therefore render comparison
problematical. Moreover, they reflect an incomplete commitment to better
practice standards of maximum openness, where access is the rule and secrecy the

exception.

4.2  Results for the Evaluation : Approximate Strength of Laws across
Latin America
As examined briefly in Chapter One, the strength of freedom of information

laws across Latin America varies widely. Table 4.1 presents the electoral timing of
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close to the threshold at 2.0 / 3.0, the median is 1.9, the mode is significantly
removed at 1.7, and the range is from 1.4 for Colombia to 2.7 for Mexico. The
AOAOACA OAT OA &£ O OEA OO0OO0I T CAO6 CcOi OPET C 1 A
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more than one full benchmark-rating of difference.Table 4.2 provides scores for
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including very basic, point-form examples of general strengths and weaknesses.
Several results are worth briefly discussing. The laws of four countries, namely,
Chile, Honduras, Mexico and Uruguay, include oversight agencies. Chile and
-AGEAT OAT OAA rave<ybtiagergiés, ehch at ZBE AGEHonduras
OAT OAA OiI T AAOAOGAT U 0O60iTche AO as8in AT A 500C¢
Yysés 4EA AAOA OOOAU ET DPAOO OEOAA AEOAOOOAO
detail.



Face-Value Legal Strength of Access to Public Information Laws across Latin America*

Received Number of Strength of

. % Presidential o Points Legal Face-Value
Country Congressional Criteria h of Law
Approval Term Completed Assessed Scored | Measure Strength o
(out of 3)

Mexico May-02 24 39 104/117 2.7 Strong
Guatemala September-08 19 35 83/105 24 Moderately Strong
Chile January-08 45 39 QU7 2.3 Moderately Strong
Nicaragua May-07 7 35 79/105 2.3 Moderately Strong
Peru L August02  _ _ __. o 70105 _ _ 20 _ _ Moderately Strong
Averages for
countries with T 23 35 105 2.3 Moderately Strong
stronger (mode)
measures
Honduras December-06 25 39 76/117 1.9 Moderately Weak
Brazil** May-09 (intro) 80 35 62/105 1.8 Moderately Weak
Ecuador May-04 32 35 61/105 1.7 Moderately Weak
Panama January-02 67 35 60/105 1.7 Moderately Weak
Uruguay October-08 72 39 68/117 1.7 Moderately Weak
Dominican Rep. April-04 92 35 53/105 15 Moderately Weak
Colombia June-85 88 35 48/105 1.4 Weak
Argentina (DECREE) December-03 ? ? ? ? Weak
Bolivia (DECREE) May-05 ? ? ? ? Weak
Averages for
countries with T 65 35 105 17 Moderately Weak
weaker measures (mode)
excluding decrees
Average for all
countries with T 50 39 105 2.0 Moderately Strong

Laws
*Refer to Appendix for the methodology, the evaluation used to score laws, and qualitative assessments.
**Brazil still has not passed a law. The evaluation is based on the bill currently (March 2010) in the Chamber of Deputies

Table 4.1

In terms of how laws fared with respect to the categories of legal features
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process of making a request and receiving a response. These qualities should all
facilitate the availability of information. A wide scope and active measures, in
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diminish the need to make requests.
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In general, most countries tend to lack adequate sanctions for officials who deny,

AT T AAAT T0 AAOOOIT U ET & OI AGETTh AT A POl OAAOQE
or disclose classified information without knowing.® It is also not uncommon for

countries (e.g., Uruguay) to rely solely on the courts for appeals rather than

providing for an internal recourse or having an oversight body handle complaints

and appeals.
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commitments to maximum disclosure.’ Badly formulated exceptions may permit
wide categorical exemptions of information and considerable discretion on the
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Dominican Republic (1.3), Ecuador (1.4) and Honduras (1.4). No countries scored
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category: Mexico (2.4), Guatemala (2.4) and Peru (2.3). It should be noted,
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exceptions to disclosure.
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dispersed over time. Five of the 12 laws were enacted from 2002 to 2005, six from
ail T6 O &l YT 8 -tetdublit ihfdkrBafidh @guiatiod fepPesents the
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transparency precedents are also the oldest in the region; the country possesses an
administrative disclosure provision dating back to 1888.% The Colombian law
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" Categories of government information exempted from the reach of a right-to-public information

law.
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Table 4.2 General Legal Features and Category Scores for Access to Public Information Laws Across Latin America
*all scores out of 3

Countries iScope Procedural Duty to Publish Exceptions Appeals Sanctions
Guarantees
1.5-Public bodies 2.1-Basic clear 1.5-Limited duty to 1.9-Three tiers of 1.5-Internal appeal, 2.2-Better practice,
Brazil covered are procedures, no duty to ipublish, reporting Secrecy, missing key irecourse to allows whistleblower
undefined. assist. duties unclear. exceptions Comptroller. protection.
1.5-No definitions, i1.7-Very vague 1.3-Limited duties to i1.1-No section on 1.2-Filing an appeal or i1.3-Little detail,
Colombia ino statement of procedures, no publish financial info, iexceptions. 30 year complaint goes officials removed for
intent. assistance provided. report. (long) reserve period. !unaddressed in law. ibreach of timeframes.
2.2-Strong oversight, 12.7-Clear, strong 3.0-Strong central 1.9-Vague exception: }2.5-Strong appeal 2.1-Loses on two-tier
Chile two-tiers of access. iprocedures, timelines, rauthority, extensive i"national interest”, no ibody: "Transparency isanctions for higher
assistance provided. duty, good reporting. !harm tests. Council". and lower officials.
Dominican 1.4- Request calls for }1.7-Fee structure 1.3-Limited duties to }1.3-Very general 2.0-Internal appeal, }1.0-Vague grounds,
justification, law contradictory, basic publish financial info, iexceptions, highly recourse to courts, severe sanctions lend
Rep. tends to secrecy. procedures. report. irregular exceptions. !wide appeal grounds . ito secrecy.
2.1-Strong statement, i1.4-Basic procedures, no {2.1-Central body 1.4-Key exceptions 1.3-No internal- only 12.3-Strong grounds,
Ecuador lacks definitions, assist, vague feesand  itrains, fairly strong missing, no access to icourts, denial and sanctions within
broad. extensions. duty to publish. defense budget. recourses unclear. better practice.
2.3-Strong 2.9-Very strong 2.5-Strong duty to 2.4-Harm, public 2.3-Internal appeal 1.3-Offenses, sanctions
Guatemala idefinitions, intent, iprocedures, fees, time ipublish, report, interest tests, can't then courts, grounds iare harsh, lend to
scope excessive. frames, user-friendly. linformation officers. lexcept rights abuses. !given for denial. secrecy.
2.1-Strong intent, 1.9-Basic procedures, 2.8-Central authority il.4-Humanitarian aid i1.7-Central authority 12.3-Solid grounds for
Honduras iexcessively broad extensions and denials iand strong duties, and info "harmful” to ihears appeal, but and degree of
scope (e.g. NGOs) lack grounding. information officers. ipublic excepted. procedure unclear. sanctions.
2.6-Strong intent, 2.9-notice of intent, 3.0-IFAL: strong 2.4-Better practice, no i2.8-1FAI: independent {2.3-1FAI: strong, just
Mexico definitions, limited igrounded extension, @- itraining, publishing, tholes, missing public ibody, investigative sanctions, no good
to executive (2002). !user-friendly. awareness, reporting. linterest test. powers. faith protections.
2.8-Overrides other 12.9-Punctual time 2.3-No central 1.9-Holes: some 1.7-Internal appeal, 1.7-Grounds for
Nicaragua isecrecy laws, Strong iframes, duty to keep authority but strong imilitary info (Art.15), inarrow grounds, sanction too broad.
all-round. requester up-to-date. duties and reporting. !all personal info. unclear procedure. E.g. mis-classifying.
2.3-Strong intent and}1.9-Basic, no assistance, }1.5-Weak duty to 1.6-Odd exceptions:  }1.0-No mention 2.0-Somewhat vague
Panama definitions, no duty to acknowledge ipublish & report, no ie.g. commercial info, iwhatsover is made of isanctions, no good
ambivalent scope. requests. central authority. mineral rights. an appeals procedure. ifaith protections.
2.0/3-Strong intent, {1.7-Unclear 2.3-Extensive duty to }2.3-Three classes of  }1.7-Internal appeal, 1.7-Somewhat vague
Peru but defers to other iresponsibility to handle ipublish, strong classfication, then courts. Very offenses can make
laws on issues. requests, vague. reporting obligation. !otherwise strong. basic procedures. sanction difficult.
1.6-"public body" 2.0-No procedures 2.0-Central authority: }1.9-15 year reserve 1.5-Defers completely }1.7-Vague offenses and
Uruguay undefined; intent & ioutlined; silence is few duties, reports to iperiod with unlimited ito the court system. isanctions, defers to

scope unclear.

affirmative receipt.

executive.

extension.

other laws.




intent, and even a procedure to address appeals and complaints.® This parsimony
may reflect the relative absence of international standards at the time of
enactment, as opposed to an explicit attempt to enact a weak law. More detailed
guantitative and qualitative assessments for countries can be found in appendix 1.
In terms of the timing of enactment relative to presidential terms of office,
O0000T 1T CAOG 1 Ax O 2xdn@dragdviitAiA thekirst glakeddf & A O
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prospects for fulsome implementation. Within this grouping, Nicaragua passed a
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before midterm. Guatemala, Mexico and Peru enacted laws around the first fifth of
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average time of enactment was almost two-OEEOAO 1T £ OEA xAU OEOI OCE
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them almost three times earlier within the electoral cycle than countries with
OxAAEAOG 1 AxO08 O7TAAEAO6 1 AxO ET & 00 AT O OOE
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in office. Two countries did not conform to expectations, Ecuador and Honduras,
OET AA OEAEO POAOEAAT OO PAOOAA OIi T AAOAOGAT U x4
terms of office.

Overall, the timing and strength of laws varies considerably across the
region. What can explain these differences among countries with considerable
similarities? Laws were enacted mostly within the same timeframe, and all but

Colombia shared comparable international standards on which to base elaborative

efforts. Moreover, as discussed in Chapter One, Latin American countries share a

® Despite these technical weaknesses, the law appears to perform relatively well. The Fundacion

Para la Libertad de Prensaonducted a 2007-2008 monitoring exercise in which 63% of agencies

responded in totalitytorequests. #1 1 T I AEAT A@PAOO ! AOEAT A "1 AT AT ET OEOC
i TAAOAOAT U A EAEAAGELRAgiohalfpAr&lALibErAd dé la Expresion e Informacion

2009, 23).



Figure 4.1

THE ELECTORAL TIMING OF ENACTMENT FOR ACCESS TO PUBLIC INFORMATION LAWS
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common heritage (i.e. Iberian, Latin cultures), roughly similar political systems, as
well as comparable levels of regional and international integration.In Chapter One
I examined how explanations centering on external pressure could not
compellingly account for why some countries enacted weak laws while other
passed strong laws; nor could explanations centering on institutional and
policymaking capabilities or policy learning over time. | also looked at how
explanations focusing on ideas, such as the ideological bent of leaders, could not
explain variations in legal strength.

Finally, the previous two chapters have argued that the most common
explanations used to explain the enactment of access to information laws, the
power of civil society mobilizations and political leadership, were under-specified
and in some cases logically flawed. Chapter Three showed how a broad-based civic
mobilization was unable to secure a comprehensive law in Argentina despite years
of vigorous activism. The advocacy campaign was instead appeased with a
presidential decree. Chapter Two illustrated how pressure emanated not from a
civil society mobilization, but rather principally from an elite campaign powered
primarily by a contingent of prominent newspapers and strengthened by
academics. Leadership also represented an incomplete accounting for the strength
of laws. As illustrated by Chapter Three on Argentina, the presidents best
capacitated to lead the enactment of strong laws were the ones least likely to do
so. Both chapters illustrated how legislative conditions had a larger impact on
outcomes than did leadership.

In short, to the extent that there are differences in the variables discussed
above, they cannot explain the variation in the strength of laws. The upcoming
second part of the chapter assesses my central explanations, focusing on the

primacy of weak presidents and strong news media agenda-setting.



PART 2 CHAPTER 4
EXPLAINING THE STRENGTH OF LAWS

AEEO OAATTA PAOO T £ OEA AEADPOAO OAOOOT O OI C
concerning legislative control and news media support. | assess how well these
factors explain the strength of laws adopted throughout Latin America. | find that,
as predicted, stronger laws were enacted in countries whose leaders lacked
decisive legislative control. These same leaders also tended to enact laws earlier,
confirming expectations. An analysis of the role played by the media also proves
consistent with my claims. I find that stronger laws tended to be enacted in those
countries where the media campaigned extensively in favor of a law. The news
media frequently took advantage of key political opportunities, such as corruption
scandals or alternations of power to launch campaigns for strong access to
information laws. Media coverage was stronger in countries where presidents
possessed weak political control and newspapers ownership concentration was

dispersed, although there were exceptions.

4.3  Legislative Conditions and the Strength and Timing of Laws

#EADPOAO /TA 1T001 ET AA OEA AEOORAABGET T 60 Al ORA
adoption of right-to-public information laws. It argued that the greater the degree
of presidential legislative control, the more presidents will tend to delay and resist
strong laws, all things being equal.
Oddly enough, strong presidents? even those who appear to favor of
greater transparency? will often find pressures to enact weak laws too great to
withstand. This paradoxical situation arises because presidents who possess the
power to protect political and bureaucratic allies from prying transparency
provisions will come under great pressure to do so. By contrast, presidents lacking

legislative control have ample need to justify the passage of strong laws. They



enact laws because they seek to bolster their internal or external support, or
becAOOA OEAU EET A OEAI OA1 OAO AAET ¢ OAAOOEAAG
of their control.
This section also tests claims regarding the timing of laws laid out in
Chapter One. | stipulated that weaker presidents will tend to enact laws earlier-on
during the electoral cycle in order to secure a legislative accomplishment, assert
administrative authority, increase their credibility, and as a means of generating
public acclaim for a historical accomplishment.
To assess the validity of my claims about presidential weakness, | analyze
how three key variables associated with presidential control of the legislature have
AEEAAOAA OEA OOOAT COE T &£ 1 Ax08 4EAOA OAOEAAI
constitutional powers, and public approval rating. To delay and resist legislation
typically requires strong negative agenda control. Partisan powers provide leaders
with the broadest spectrum of options to exercise such control. When the
DOAOEAAT 060 PAOOU AiT O0O0I1 O A OOCAARI A | AET OEOL
become possible and incentives to engage in evasive tactics will proliferate. Thus,
majority governments will usually elaborate weaker bills and prevent strong
legislation from being voted on.
But partisan powers do not alone determine negative agenda control.
Constitutional mechanisms can also play an important role. In some countries it is
OEA DPOAOEAAT 660 AgAil OOEOA OEGCEO O ET 001 AGAA
information laws: these measures fall into exclusive categories of presidential
initiative, such as legislation concerning the administration of government or
public sector expenditure.” Other constitutional powers, such as legislative
scheduling controls, may endow negative agenda control to presidents who lack
decisive partisan power. The Argentine case illustrated how leaders controlling

only a plurality of seats used scheduling rules to keep undesired legislation off of

% Such as measures that affect the administration of government or government expenditures



the floor. | analyze remarkable constitutional limitations and powers on a case-by-
case basis, in the third part of the chapter.

L A L oA N A s oA N
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degree of control over the legislature is also shaped by his or her public approval
ratings. (See, for example, Aleman and Calvo, 2006). | therefore expect low or
sharply declining public approval ratings to lead to stronger laws. Unpopular
presidents or presidents who rapidly drop in public opinion polls may be more
willing to make concessions, such as greater transparency, in order to bolster their
ratings. Unlike negative agenda setting powers, public approval serves as a
motivating factor for presidents to support enactment. High, steady ratings should
provide little motivation for presidents to enact strong laws, whereas low or
precipitous drops in public approval should encourage stronger laws. While | do
not predict public approval will have as much impact as negative agenda setting
powers (partisan and constitutional powers), it may have an indirect influence on

commitments to transparency reform.

4.3 a) Methodology for Evaluating Political Conditions

| consulted various sources of quantitative and qualitative data" in order to
assess partisan strength. Specifically, | sought to assess how many votes the
Ci OAOT ET ¢ PAOOU 1T 0O AT Al EOEIT AAOOAI T U EAAS

coalition rather than as an electoral coalition.? Numerous countries in the region

" For qualitative data, | principally used latin.news.org Latin American Weekly Report

i, AOET 81 Ax081 ocqh AAAARAOOEAI A &OiI i OEA O1 EOAOOEOUGO 1|
a number of sources, but primarily national legislatures, GeoOCA OT x 1 5 IPdiitidal DataBadeU d O

of the Americas,available at: <http://pdba.georgetown.edu/elecdata/elecdata.html>;

AT A 5# 3 ARlectibris Af¢he Wa@dld available at:
<http://libraries.ucsd.edu/locations/sshl/resources/featured-collections/worldwide-elections-
guide/elections-of-the-world.html#latin>.

&1 0 AgAiDi AR A& O iU bcbaceriaddA de Partidds pdr I® Beindotaciat EET Ad O

party rather than a coalition.



are governed by shifting coalitions, which makes it difficult to count exclusively on
NOAT OEOAOEOA ET AEAAOT 008 ) OOAAEAA OEA cCI OAC
seats during the half year preceding the enactment of freedom of information
reforms and | calculated legislative seats based on the approximate number of
OAAOO EAIT A AU OEA DPOAOGEAAT 660 PAOOU 1 O AT AI
congressional enactment. Due to the shifting distribution of power in the
legislature, | provide specific seat counts only in the qualitative analysis, but not in
my quantitative results (see table 4.3). Instead, | code governments using the more
general categories of minority government, coalition majority government, and
single party majority government. Minority government refers to a situation in
which at least a majority of seats in one or both chambers are not controlled by the
DOAOGEAAT 060 PAOOUS8 ) AAZET A A OAT AT EOEIT 1 AE
than one party that controls a majority of seats in both chambers of Congress. A
single majority is one party that controls a majority of seats in both chambers.
For data on public approval, | drew exclusively from Consorcio
Iberoamericano de Investigaciones de Mercados y Asesoramientbis organization
keeps records dating back into the 1990s. Because the Consorcioscores public

approval out of five, | adopted the following benchmarks for public approval:

01— 2.52.9 -3.0-3.4 3.55.0

Low Moderately low Moderately high High

Because the Consorcioalso scores approval during specific periods that tend
to vary between nine months and a year, | plot the two dates that are temporally
closest to enactment. This measurement permits approximate changes in public
approval to be gauged. As discussed, | predict that precipitous declines in public
approval (greater than 0.5 in between the two periods) should prompt presidents

to be more willing to enact laws.



Political Conditions at the time of the Enactment of Access to Public Information Laws in Latin America

% Presidential Strength
Received , . President Dates Presidential Public
. Presidential . : of Legal Face-Value
Country Congressional Majority (MJ) or Public Approval |Approval (out
Term S Measure | Strength of Law
Approval Minority (MN) Rated of 5) and
Completed . | (out of 3)
Change (=)
Mexico May-02 24 Fox -MNs Aug. 2001, Apr. 2002 3.9-3.3=76 2.7 Strong
Guatemala September-08 19 Colom- MN May 2008, Mar. 2009 2.8-2.9=y.1 2.4 Moderately Strong
Chile January-08 45 Bachelet -MJ/MN Mar. 2006, May 2008 3.8-2.9=79 2.3 Moderately Strong
Nicaragua May-07 7 Ortega -MN June 2007, May 2008 2.7-2.6=21 2.3 Moderately Strong
Peru August-02 20 Toledo-MN Aug. 2001, Apr. 2002 3.5-2.5=71.0 2.0 Moderately Strong
Averagesfor
countries with T 23 T T 3.1=20.5 2.3 Moderately Strong
stronger measures
Honduras [ December-06 25 Zelaya-MN  May2005 May2006 @~ £ 8N/ Z€ 81 KH&9  Moderately Weak
Brazil May-09 (intro) 80 Lula -Coalition MJs May 2008, Mar. 2009 3.1-3.5=9.4 1.8 Moderately Weak
Ecuador May-04 32 Gutiérrez -MN Jan. 2003, May 2004 3.4-2.3=711 1.7 Moderately Weak
Panama January-02 67 Moscoso -MJ Coaltion Aug. 2001, Apr. 2002 2.7-2.5=72 1.7 Moderately Weak
Uruguay October-08 72 Véazquez -Clear MJs June 2007, May 2008 3.4-3.6=y.2 1.7 Moderately Weak
Dominican Rep. April-04 92 Mejia -Coalition MJs Jan. 2003, Apr. 2004 2.7-1.9=7.8 15 Moderately Weak
Colombia June-85 88 Betancur -MNs N/A N/A 1.4 Weak
Argentina (DECREE)  December-03 ? Kirchner -Clear Mis Aug. 2003, Apr. 2004 3.8-3.7=71 ? Weak
Bolivia (DECREE) May-05 ? Transitional Government ? ? ? Weak
Averagesfor
countries with T 65 T T 3.0=203 L7 Moderately Weak
weaker measures
XU OO e e ettt et et e et e e et e e et em et et e e e e
Average for all T 50 T T change Z.4 2.0 Moderately Strong

countries with Laws
Table 4.3



4.3 b) Principal Findings on Political Conditions

Table 4.3 illustrates the confirming trend of results. Minority governments
tended to pass stronger laws, and majority governments tended to enact weaker
laws.

Indeed, weaker presidents passed stronger measures in Mexico (2.7 / 3.0),
Guatemala (2.4), Chile (2.3), Nicaragua (2.3) and Peru (2.0). Three other countries,
Colombia (1.4), Ecuador (1.7) and Honduras (1.9) did not conform to expectations;
they were ostensibly governed by minority governments but enacted weaker laws.
As predicted, however, stronger presidents advanced weaker measures in
Argentina (decree)”, Brazil (1.8), the Dominican Republic (1.5), Panama (1.7) and
Uruguay (1.7).

Stronger presidents therefore exhibited weaker commitments to
transparency legislation. As discussed in Chapter Three, Argentine President
Nestor Kirchner (2003-2007) retained comfortable majorities in both chambers of
Congress, with 52 percent of the seats in the Chamber of Deputies and 57 percent
ET OEA 3AT AOA8 4EEO Al 11 xAA +E GsénEtioedd O | AET C
bill in the Senate at the end of 2004. In the Dominican Republic, President
Hipadlito Mejia assumed office with 57 percent support in the Chamber of Deputies
and 80 percent in the Senate. Mejia passed a moderately weak law (1.5) in July
2004, a month and a half after losing the presidential election." Similarly, in Brazil
and Uruguay presidents exercised decisive legislative control, leading them to

enact weak laws. President Tabaré Vazquez held 16 of 30 seats in the Senate and 52

B As explained in part one, | do not score decrees in this study. | decided to include Argentina in
the analysis of explanatory variables because, although its measure (a decree) is not technically fit
for rigorous comparison of legal strength, the focus of this section is to explain the determinants of
strength, not strength itself. The case therefore contributes to overall causal inference. | do not

ET Al OAA "T1 EOEA8O0 AAAOAAS

 Mejia lost his majority in the Chamber of Deputies in the midterm elections, but he forged an
alliance with the PRSC to compensate for this loss. Moreover, Mejia retained his majority in the
Senate.



of 99 seats in the Chamber of Deputies and President Luiz Inacio Lula da Silva
retained 68 percent of seats in the lower chamber when they passed their access to
information legislation.”
Unlike the presidents of the above countries, Panamanian president Mireya
-T OAT 01 AAI A O PIixAO xEOE 111U A OEEOA 1T £ ¢
quickly forged an alliance with four other parties to counter the dominant PRD."®
The law Moscoso enacted at the beginning of her third year of office was widely
decried for its flagrant weaknesses."
The above results clearly illustrate that in half of the countries analyzed
presidents with decisive legislative control resisted robust access to public
information laws. By contrast, presidents in Mexico, Nicaragua, Guatemala, and
Peru, came to power in positions of substantial weakness and all of these countries
enacted laws that fell within the strong benchmarks. As discussed in Chapter Two,
-AEAT 60 6EAAT OA &1 @ AT AAOAA A 1 Ax EOOO AEOA
power with 41 percent of seats in the Chamber of Deputies and 40 percent in the
Senate. In Nicaragua, President Daniel Ortega (2007- ) was elected with only 38
deputies in the 92 seat legislature. Although the President apparently expressed
mild support for a law, it is clear that opposition parties were eager to bind Ortega.

I T Ax xAO AT AAOAA xEOEET OEAPeu0dhOEAAT 060 £AEC

m\

P&ECOOAO &£ O OEA 3A1 AOGA xAOA O AGAEI AAi As8 2AEAO O b
*® partido Revolucionario DemocraticoThefoll | x ET ¢ DAOOEAO xAOA ET Al OAAA EI

the Solidaridad Party,the Christian Democrats,the Partido Liberal Nacional,and the Partido

Renovacion Civilista

" The Special Rapporteur for Freedom of Expression in the Americas (Inter-American Commission

of Human Rights) expressed its concern for the measure in article 200 of its annual report for 2002.

See, <http://www.cidh.org/RELATORIA/showarticle.asp?artlD=348&IID=2>. The law made no

mention of appealing a denied request, and included several unconventional exceptions to

disclosure. These included, for example, information exemptions on mineral and petroleum

deposits, and blanket categories of information (e.g. confidential information) instead of

Ol ACEOEI AOA ET OAOA OO dor NEehdai(200b)AcDfEarthér thforgndtidn. ADPAT AEQ@

B4EA 1 Ax EAA AAAT Al AAi OAGAA ET /[oerOmalirEebid@ET T 1T &£ / OOA
%i EIT ET *T1T0O0i [/ OOACA 01 OOAORh # 1-to-publlie infareition indElathe OEA CT OAO



President Alejandro Toledo (2001-06), assumed office in July, 2001, following a
transitional government in the wake of disgraced ex-President Alberto Fujimori
(1990-61T T 1T 8 4711 AAT 6 &PeluiPAshliécorirdlled jutAERA 1 A h
percent of the 120 seat legislature (Barr 2003; Levitsky and Cameron 2003). He enacted
a law one year after taking office, in July of 2002. Guatemalan President Alvaro
Colom (2008- ) and his party, the Unidad Nacional de EsperanzgUNE),*® came to
bl xAO ETTAET C ¢1 DPAOAAT O 1T &£ OEA OAAOO ET ' OF
passed a law after little more than half a year in office. Although Chilean President
Michelle Bachelet (2006-2010) began her term as a majority president, scandals in
2006 eroded her support. When the right-to-public information law was enacted,
the Concertacionheld 48 percent in the Chamber and 47 percent in the Senate. |
will examine the cases of Chile and Guatemala as well as those of Brazil and
Uruguay in more detail in part three of this chapter.

All of these countries? Mexico, Nicaragua, Peru, Guatemala and Chile?
enacted laws that ranged from 2.0 / 3.0 to 2.7 / 3.0, in other words, they passed
strong and moderately strong laws. These results clearly illustrate that presidents
lacking legislative control were more likely to advance robust measures.

Three presidents did not meet expectations, those in Ecuador, Honduras
and Colombia. Several important qualifications should be made with respect to
these weak presidents who enacted weaker laws. Honduran President Manuel
Zelaya (2006-09) narrowly missed securing a majority, winning 62 of 128 seats in
the unicameral legislature. According to leading scholars on Honduran politics,”

the Zelaya government nevertheless effectively retained the majority that ruling

(Proyecto Participacion Ciudadana en la Consolidacién del Derecho de Acceso a la Informacion),

December, 2009.

 The party was referred to as the Peru Posible Party

2% Unidad Nacional de Esperanza.

271 AOOAT bDii EOEAAT AGPAOO . AGAI EA 1 EAT ETI &OAOITT jall
(48%) is practically guaranteed legislative stability with respect to support for the presidential

agendA 8 6



parties in Honduras traditionally enjoyed?4 EOO OEA OI T AAOAOAT U xAAE
enacted in Honduras can partly be explained by an effective majority.” It is unclear
until what point this effective majority endured; dueto: A1 AUA8 O 1 ET EO xEOE
6 AT AUOAT A0 (O0CT #EUOAU EEO O00DPDPI OO0 ET #11CcCCcC
time.

With regards to Colombia, a disclosure law formed part of Conservative
0AOOU O0OAOGEAAT O " Al EOAOET " AKIAS|GAD0,En® Yy pBi Al
Haggard 1999, 324-325). Betancur passed the reform in a political system and
Congress controlled by the historically-dominant Liberal Party of Colombia® A
strong law appears to have been resisted by the dominant Liberals, who sought to
AOT EA AAET ¢ AT OT A AU A O1T AOOGO 1T AAOGOOAS8 4EA |
bl OOEATI A6 OAOEAO OEAT OxEAO xAO 1 wihEl O 86 ' C
details.

%Dl AETET C %AOAAT 060 1 OOATT A EO 11 OA AE &EA
Gutiérrez came to power with 9 seats in the 100 seat legislature, he managed to
Cl OAOT OEOI OCE AOANOAT Oh AEAT CET ¢ AT Al EOQET T C
lawel AOCAA xAAE AAAAOOA 1T £ 1 ACEOI AOT 006 AAOEO!/
introduced by the executive (Villanueva 2004, 2).Z Ecuador is recognized for its

low-quality policymaking processes (Mejia Acosta et al. 2008) and the country

%2 The Liberal Party of Honduras (PLH) ruled Honduras 17 out of 24 years prior to Zelaya taking

power.

f3 The Congress strgngtr]eped the"l:ranspa‘repcy Iqw once it becqmp g:lear thatA ZeIayaNhad‘tu’rned' N o

I A£ZOh &1 OCET ¢ AT Al 1 E ATleA #he strenGtEenitg Adcrdelis®deies®6d-O0 ( OCI #EAO
2007.

? The Liberals had governed since 1974 and would resume their rule subsequent to Betancur, from

1986 until a Conservative was at last elected again in 1998.

“6E1 1 AT OAOAR 11 A 1 & OEdpublidiAfdriatich advoacy-canpaigh thd © OECE O
Grupo Oaxaca served as a consultant on the Honduran law. He diplomatically comments for a

AOAAT OAAT AOAEAT AAq O4EA wAOAAT OEAT 1 Ax EAO OI T A ITE
OAAET EAAT 1 AOhicxdn beratinibut@d Ao@ golitedadneed on the part of legislators to

guarantee their imprint on the norm and not to adhere to the juridical text sent by the legal-
OAAET EAAI OAAI 856



consistently ranks among the most corrupt in Latin America.”® Moreover,
AOAAT 060 AT i AETAOEIT 1T £ POAOEAAT OEAI EOI h BC
number of parties (multipartism) tends to be associated with elevated levels of
corruption in the legislature (Kunicova and Rose-Ackerman 2005). This might suggest
that legislators weakened the law that originated in the executive for fear that a
strong law might expose rent-seeking. More evidence is needed to clear up
speculation. This issue will be examined again in part three.
Overall, eight out of the thirteen countries under analysis, or approximately
60 percent, enacted laws under minority presidents (refer to table 4.3). The notion
that laws were more likely to be passed by minority presidents than by majority
presidents supports the idea that stronger presidents will tend to delay and resist
enactment. Furthermore, every single majority president advanced a law that fell
within the weaker benchmarks, again confirming my expectations. Stronger laws
were advanced in five of seven countries where minority presidents held sway.
Both of these findings lend credence to the claim that stronger laws are more likely
to be enacted under weaker presidents, while stronger presidents tend to resist
robust laws
The relationship between minority presidents and the timing of enactment
also strongly confirms my predictions. In addition to being more likely to resist
robust laws, stronger presidents were much more likely to delay enactment.
Without exception, where majority presidents presided, laws were enacted within
OEA 1 AOO OEEOA 1T £ OEAO DPOAOEAAT 660 OAOI 1T & 1
Dominican Republic, Panama, and Uruguay.
The countries that enacted stronger laws, namely, Chile, Guatemala,
MexiAT h . EAAOACOAh AT A 0AOOh AEA O ET OEA £EEC

% In 2009, Ecuador ranked as 185"least corrupt country in the world, alongside Afghanistan (in

OAOI O 1T £ OPAOAAE Granspakricyiteinatiorad © 6 Q81 GAADPOET T 0AOAAPOET
Available at:

<http://www.transparency.org/policy_research/surveys_indices/cpi/2009>



terms of office. In most cases, weaker presidents passed their laws within the first
year of a four-year presidential term. These results provide considerable support
for my claims on timing, which stipulated that stronger laws will tend to emerge
earlier-on under weaker presidents.

Overall public approval ratings did not correlate with the strength of laws
adopted, nor did precipitous drops in approval make presidents more likely to
enact strong laws. However, three out of five majority presidents, namely those in
Argentina, Brazil, and Uruguay, experienced high levels of public approval when
they enacted their laws. High public approval may bolster partisan powers, thereby
AEI ET EOEET ¢ OEA O1T AAA O bPI AAOGAG AU 1T EEAOQET C
opposition, dissident party members or public advocates. Of similar significance,
all five presidents who enacted stronger laws experienced moderately low public
approval ratings (Guatemala and Nicaragua) or sharp declines thereof (Chile,
Mexico and Peru). Yet overall, public approval ratings appear to have only a
modest impact on the likelihood that presidents will enact strong laws.

Thus, a broad overview of the region provides backing for my claim
that weak presidents will tend to enact strong laws and will do so early in their
term. The results provide support for the notion that strong presidents will resist
and delay significant reforms, passing weaker measures only in the twilight of their
terms of office.

The next section evaluates the argument that news media support for
freedom of information correlates with strong laws. | then explore the factors that
lead the news media to support transparency laws, before moving to a discussion
of four brief additional case studies of access to public information reform in part

three.

4.4 The News Media as a Driver of Strong Transparency Laws



My central claim with respect to the news media is based on the assumption that
firms support access to public information because of the practical and symbolic
value of these measures. Such laws represent an international norm, a professional
tool for journalists and a right for both citizens and a free press. Better information
helps news media outlets and citizens assert their rights, improving the quality of
democracy and thus economic and social prospects.
-U AAT OOA1T Al AEi xEOE OAOBPAAO O1 OEA 1T Ax(
information reform holds that when the media vigorously advocate for the right to
government information, laws tend to be stronger. Chapters on Mexico and
Argentina lent support to this notion, and the evidence presented in this section
further substantiates these findings. On the whole, news media agendas were
strongest in countries that passed strong laws, although there were some
AoAADPOEI T O8 4EA A@OAT O 1T &£ OEA TAxO 1 AAEAGO

much of the variation in the strength of laws across Latin America.

4.4 a) Methodology for measuring News Media Agendas

| used news media content analyses to calculate the strength of news
coverage devoted to right-to-public information in six countries during one year
prior to the congressional enactment of reforms. | tallied monthly news
productionfor BrAUET h #EEI Ah ' OAOAT AT A AT A 500COAUB80O
to ascertain the strength of news media agendagcoverage) in those countries.
These content analyses were supplemented by the more comprehensive analyses
of coverage in Argentina and Mexico discussed in Chapters Two and Three. These
countries offer a range of variation on the dependent variable, with Brazil,
500¢C0AU AT A ! OCAT OET A EAOET ¢ AT AAOGAA OxAAEAC
- AGEAT OO0O0O0TTGCAO6 1 ACAl 1T AAOOOAOS



For the remaining countries, | gauged approximate news media support
through qualitative means. Estimates of the strength of news media support were
based on interviews and written testimonials. The principal drawback of this
approach is that it tends to conflate organizational support with actual news
coverage. The two do not always equate. News media coverage has the greatest
impact on political behavior; organized press advocacy is important but
inadequate by itself. Despite these drawbacks, this mixed methodology enables me
to acquire an accurate reading of news media support for six countries and a fair
approximation for the remaining seven.

As in previous chapters, the content analyses examine coverage of right-to-
public information as a right and as a legislative measuré& and | judge the strength
of the news media agendas for freedom of information using the following
benchmarks for monthly coverage:

1-2 news items ----3-4 news items ----- 5-6 news items ----- 7 or more news items
Weak Moderately Weak  Moderately Strong Strong

4.4b) Principal findings on Media Agendas for Access to Information

“Theconten® AT Al UOEO OOAO AO EOO OAIi PIi AO AAARE Ai O1 60UBO i
directly from the newspapers websites. | confirmed the accuracy of searches by comparing one

week of news coverage (paper versions) and cross-referencing with interviews. | also collected

informal random samples from leading publications to gauge national press interest in right-to-

public information. News items are defined as editorials, articles, interviews, quotations or any

other news that appears in newspapers and mentionsT O £Ai 1 6 011 O1 PEA6 xEOE OAOD
EAUxT OAAQgp ®OEECACET £ Of AGET T o6h OAAAAOO O1F DOAT EA ET Al ¢
These terms were obviously translated into the appropriate Spanish and Portuguese equivalents.

Articles were read to ensure that these terms conformed to the prescribed meaning of right-to-

public information (or the equivalent) as a right or a legal measure. News items are coded by

relevance: they must refer to the right of right-to-public information in a political sense, or right-

to-public information as legislaton8 41 OAT 1 AxO EOAI O ET Al O6AA A1 OE O
A AOGOAA OiI 1T OI PEAS8S O- ATOEI T 06 AOA AT AAA AO 1 Ax
relevance to right-to-public informationa® A OECEO 1T O 1 ACEOI AGET I n AT A
coded as three sentences or more with direct relevance.
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Figure 4.2

Monthly News Coverage of Access to Information in 12 Months Priorto Enactmentof Law ~ *
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Figures 4.2, 4.3 and 4.4 indicate that the news media actively campaigned
for right-to-public information laws in Chile, Guatemala, and Mexico, but not in
Argentina, Brazil,® and Uruguay. In the latter countries, monthly news production
on right-to-public information did not surpass an average of three news items per
month. Among the countries whose news agendas fell within the stronger
benchmarks, the least among them produced nearly three times the coverage of
countries with weaker media agendas.

In Mexico and Guatemala the campaign was most explicit whereas in Chile
it was more hesitant. As figure 4.2 illustrateOh ' OAOQOAI A1 A6O 1 AAEA

p>1]
>\
)

quite suddenly, with the breaking of an important corruption scandal. In Mexico,
and Chile coverage remained relatively high throughout. Figure 4.2 makes it clear
that the stronger campaigns of Mexico, Guatemala and Chile were much more
sensitized to events. Their coverage varied greatly, leveraging events that could be
translated into news.

Figure 4.3

Average Monthly News Coverage (items) for 12 Months
Prior to Congressional Enactment

Mexico I
Chile I
Guatemala I
Uruguay I
Argentina N
Brazil N

O 1 2 3 4 5 6 7 8 9 1011 12 13 14 15

®n ARAOOA " OAUEI EAO 1106 UAO AT AAGAA A 1 Ax8 ) AgGAiIi ET A
introduction into Congress. A law had been promised as early as 2005, and several conferences

were held in 2008 and 2009. The law entered Congress on May 12th, 2009. As of the beginning of

March, 2010, the bill has still not received committee approval.



Editorial commitments clearly account for the difference between weaker
and strong news agendas. When mentions are compared to news items focusing
squarely on topic (figure 4.4), the countries with weaker news media agendas
barely surpass an average of one news item per month directly on topic. By
contrast, the countries with stronger news media agendas produced more than
guadruple that amount. Figures 4.2 through 4.4 thus clearly indicate the
commitment gap between media outlets that supported the right to access

government information and those that did not.
Figure 4.4

Mentions vs. News ltems of Right to Access Public
Information, for 12 Months
Priorto Congressional Enactment
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Interestingly, newspapers with weaker agendas, such as the Folha de Sao
Paulo (Brazil) and El Pais(Uruguay), provided advocates with editorial space to
convey their messages from time to time. Actual reporting of events or pressure
tactics were virtually non-A 3E OOAT Oh ET xAOAO8 )T 500COAUN
Ol ET & Oi ACET T ' 0¢GPS was rAdd@dplomotedfie rightd OE
El Paismentioned the GAIP in only three news items during the twelve months of

coverage analyzed. Thus instead of reporting on what advocates had to say, once in

% Grupo Archivos y Acceso a la Informacién Publica.
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a while newspapers let advocates present their ideas independently, as if to say,
OOEEO EO xEAO OEAOA AAOT AAOAO xAT 0686 "U AiTC(
editorials by advocates were placed within the context of voluminous reporting,
which served to communicate an editorial agenda. For editorial support to be
present, editorials on the issue must be complemented by vigorous reporting.
These results support the hypothesis that stronger news media agendas
result in more robust laws. Where strong news media coverage occurred, in
Mexico, Chile and Guatemala, laws were stronger, with the lowest score among
them being 2.3 / 3.0. By contrast, weak news media agendas tended to yield weak
laws. The news media in Argentina, Brazil, and Uruguay failed to aggressively
advocate reform and, partly as a result, Argentina failed to pass a comprehensive
I Axh AT A "OAUEI AT A 500COAU AAOAT AAA OiTAAOA
1.7 respectively.
Less systematic estimates of news media support also suggest a correlation
between news media agendas and legal strength. PeOO OAT OAO AilT i1 ¢ OEA O
Oi T AARAOAOAT U O000TTCo 1 AxOh Al APeEu@anPrds® A COI OFE
Council, which led the campaign for a strong law in that country. According to one
of the leaders of the Council, Ricardo Uceda, the legacy of President Fujimori de-
legitimized Congress such that the president and a fragmented legislature were
easily cowed into supporting a transparency law.*® The news media campaign,
described by Uceda (2003), only intensified this pressure.
Whereas the Peruvian news media took advantage of political de-
legitimization to drive its campaign, a media campaign in Nicaragua ostensibly

sought a law to bind*® the incoming leftist president, Daniel Ortega. According to

% For details, see freedominfo.org: <http://freedominfo.org/countries/peru.htm>; and Consejo de
La Prensa Peruana
<http://www.consejoprensaperuana.org.pe/tempo/proyectos.php?item!=MT I=&item2=Mjl=#>
3l H

Ibid.
% personal interview, Silvia Acosta (OAS), April, 2009.



one of the leading advocates of the law, José Emilio Ortegas Porras,® news media
support came primarily from La Prensa El Nuevo Diarig and Canal 8.The Violeta
Chamorro Foundationled the campaign and journalists with close family ties to
this organization, namely, Cristiana Chamorro and Carlos Fernando Chamorro,
drove the issue in the press.*

Strikingly, in countries that enacted weaker laws the news media appeared
to be either indifferent or explicitly againsta law. The Honduran press, for
example, opposed a law. According to World Banki £Z£EAE AT Oh O1 bl OEQEI 1
came from the Honduran Private Sector Council, the Association of Media
/| xT AOOh AT A OEA * |(BI0dr, MéndibOr® antl FOIR008 B.AIRET 1 6
OAIT A 7101 A "ATE 1T EEEAEATI O AOOOEAOOAA OAOGEOOA
OAOQOAI PO O1T THOPOAWOA OR®O PIOAT EA ET £ Oi AGETT 6
media may have harbored attitudes such as those noted in the chapter on
I OCAT OET A OEAO O11 1 Ax EO OEA AAOGO 1 Axhoe Al
censorship and regulation. They may have also been motivated by similar
OET &£ Oi AGET T Al EAAITT OOEAOG6 OOAE AO A AAOEOA
information and prevent new entrants from breaking into the media industry..
Similarly, my research shows that the news media did not aggressively promote
access to information laws in the Dominican Republic and Panama either; support
for laws only emerged subsequent to passage.

The media reportedly did promote access to information reform in two
countries that did not enact strong measures. In Colombia, El Tiempoand El
Espectadorapparently supported a law, although it is unclear how much of a
campaign they mounted.® In Ecuador, professional news media organizations such

as the AEDEP* were also reported® to have supported a law. Whether this

% personal interview, December, 2009.

% Daughter and son of former President, Violeta Chamorro.
% Personal interview, Gerardo Reyes, October, 2007.

% Asociacién Ecuatoriana de Editores de Periddicos



support translated into actual coverage is not clear, however, and will require
further research. Only salient, voluminous coverage will make the critical
difference.

Table 4.4 illustrates results for the variables analyzed thus far. Those
countries that had weak media agendas for right-to-public information enacted
weak laws, including Argentina, Brazil, the Dominican Republic, Honduras,
Panama,® and Uruguay. By contrast, Chile, Guatemala, Mexico, Peru and
Nicaragua all had vigorous news media agendas and enacted robust laws that
average 2.3 / 3.0. These results support the claim that strong news media
campaigns correlate with stronger laws. However, not all countries met
expectations.* Ecuador, for example, is a clear outlier. Media support was said to

be strong, yet it enacted only a weak law.

¥ Personal interview, César Ricuarte, December, 2009. See also Villanueva (2004).

% The Dominican Republic and Panama require further research. However, interviews with various
experts from around the Americas have conveyed the relatively weak agendas for right-to-public
information beforelaws were passed.

% Even though one commentator insisted that news media support was forthcoming in Colombia, |
lacked data to be able to be able to make an adequate judgment.



Table 4.4

in Latin America

Approximate

Legislative Control and News Media Support for Access to Information

Estimated and

peskasmeoma IS cootyell S

President of News Agendas
Mexico Strong Weak Strong
Guatemala Moderately Strong Weak Strong
Chile Moderately Strong Weak Strong
Nicaragua Moderately Strong Weak Strong
Peru Moderately Strong Weak Strong
Honduras Moderately Weak Weak Weak
Brazil Moderately Weak Strong Weak
Ecuador Moderately Weak Weak Weak
Panama Moderately Weak Strong Weak
Uruguay Moderately Weak Strong Weak
Dominican Rep. Moderately Weak Strong Weak

Colombia Weak Weak Indeterminate

Argentina Weak Strong Weak

In all, the results of eleven of the thirteen cases provide supporting evidence

to back my claims. Six content analyses strongly confirm the notion that greater

news media coverage will lead to stronger laws. Four other cases also provide

evidence, albeit of a more tentative kind, of a correlation between the strength of

the media agendas and the strength of access to information to laws. Strong media

campaigns appeared to lead to strong laws in Nicaragua and Peru, and weak media

campaigns appeared to yield weak laws in the Dominican Republic and Panama.




The remaining qualitative data will require future validation. By examining why
news media outlets campaign for transparency laws in some countries while they
do not in others, the next section adds another layer of evidence to the data

presented in this section.

4.5  Explaining News Media Support For
Access to Public Information across Latin America

One of the questions raised by the striking variation in news media support for
transparency laws is what conditions promote media campaigns in the first place.
It is an important question: if media outlets are willing to step-up and support
onerous democratic reforms, they may ultimately help improve the quality of
democracy.

One might suspect that the level of existing press freedom or news media
professionalism might help explain the likelihood that media campaigns will arise
in any given country. Yet these conventional explanations for press activism have
little predictive power when it comes to explaining news media support for right-
to-public information. Indicators of press freedom tend to privilege legal and press
safety issues, which are only tangentially related to support for access to
information reform. A more accurate measure would look at press independence
from government; but explicit quantitative indicators simply do not exist.

Table 4.5 depicts the best known press freedom indicator, the Freedom
House Press Freedom Indekt illustrates the heterogeneous rankings of Latin
American countries for two years, 2004 and 2009 alongside the strength of laws
and media agendas.* According to table 4.5, Guatemala and Mexico ranked last in
terms of press freedom, yet the media in both countries aggressively promoted

access to information reform. By contrast, Uruguay had the best score in the

%% | chose these years because most laws enacted laws during this period or within a few years of it.



region on the Freedom Housdndex in 2009 and the second best score in 2004, yet
after Brazil, Uruguay produced the weakest news media agenda for access to
public information rights. If any trend is to be found in these numbers, it is merely
the four year regional decline in press freedoms, exemplified here in eight of the

thirteen countries examined.

Table 4.5
Freedom of the Press in
Latin American Countries*
. 2009 2004 Scores | Strength
2009 Ranking Scores
n=193 of Law

el __p=ea | T T
Mexico 115 55 36
Guatemala 128 60 62 Average
Chile 63 29 23 Score 2.3
Nicaragua 96 45 37 '
Peru _____[__ = 92__|__aa | __ u__l____.
Honduras 107 52 52
Brazil 89 42 36
Ecuador 92 44 42 Average
Panama 92 44 45 Score L7
Uruguay 53 26 26 '
Dominican Rep. 84 40 39
Colombia __ [ __ 15 _ 1 _59_ _|__ 63__ | ____.
Argentina 100 49 35
*Based on Freedom House Press Rankings. The lower the score and the
ranking, the greater is press freedom.

Another potential explanation for different levels of interest in disclosure
laws is variation in journalistic professionalism. Highly professional outlets should
support right-to-public information laws because they represent an important
journalistic tool. Fundamentally, however, professional attributes of the news

media do little to get at the variation observed in this study. Most of the news



publications under analysis are widely reputed for their professionalism. If
anything, it could be argued that Mexican and Guatemalan journalists may
AT I PAOA O1 ZFAOT OAAT U O1 OEAEO ! ORédrmaisT A AT A 5
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Argentine news publisher, Editorial Perfil, harAT OO OEA AT 01 O0OU860O 111 U

investigative journalism team?* Does it suffer from worse professionalism than
' OA OA LA Prédngs0

The degree to which the news media campaigns for freedom of information
is largely determined by its independence frongovernment* This critical factor, in
turn, is shaped by two variables: political control and the media market. As
illustrated in chapters two and three, presidents with fewer checks on their power
possess greater latitude to punish the press for news coverage perceived to be
meddlesome or excessively critical. Punishment may include a range of measures,
from intimidation and physical coercion to the exclusion of certain media outlets
from press briefings, the withdrawal of government placed advertising, tax audits,
among many other direct and indirect tactics used to control the press.

I OAATT A EAAOI O EO OEA 1T AOOOA 1T &£ OEA
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the first chapter, two considerations are important here: the level of media
ownership concentration, and the level of media centralization. There is
considerable scholarly evidence for the relationship between media ownership
concentration and political and economic capture. Fewer firms make critical
coverage easier to spot and punish. Journalists from only a handful of companies

consort with officials in a mutually accommodative manner. Firms fear that right-

“ According to Daniel SanOi Oi h $EOAAOI O T £ OEA Al 61 6OU6 O DPOET AEDPAI
*2 Unfortunately, no cross-national quantitative indicators of press independence from government
exist.



to-public information laws may spur new competitors. Thus they protect
informational monopolies by expressing only symbolic support for greater
transparency, if any at all. The diversity of coverage also tends to be limited in
concentrated media markets; coverage focuses on officials, to the exclusion of
advocates and other alternative sources of information. Moreover, in concentrated
media markets dominant firms tend to set the tone for different sectors of the
news media. IAAZET A OAT 1T ET AT AAd6 ET OAOI O T £ EEOI O «(
percent of their respective market.
Centralization refers to the degree of demographic concentration of the
media market, which | measure as the percentage of the national population that
liveO ET OEA AT O1 OOUB8O 1 AOCAOGO AEOU8s ) Al 1T OEAA
1 AOCAOO AEOU AGAAAAOG ai DPAOAAT O T &£ OEA AT O1 ¢
exacerbates the problems associated with media ownership concentration. It
fosters greater media-government familiarity and accommodation, and it
facilitates intimidation since firms close to the levers of power are easier to punish.
Chapters two and three provided some evidence in favor of these claims,
but how well does this explanation hold up under a larger number of cases?
Table 4.6 provides data on ownership concentration* and geographic

centralization in Latin American news media markets. Only incomplete data could

® Four firm concentration figures for Argentina, Bolivia, Brazil, Chile, Mexico, Peru, and Uruguay
were taken directly from Mastrini and Becerra (2006). Ownership concentrations figures for
Guatemala were derived from a UNDP (2007) report (listed in the bibliography under UNDP). For
the Dominican Republic they were taken from The World Press EncyclopediéQuick 2003).
Concentration figures for Honduras were calculated by averaging data from two sources: Article
IXX (2007), a well-known leader in freedom of expression issues, and the U.S. Commercial Service
(2009). Concentration figures for Ecuador were calculated using data generously provided by
Ecuadorean journalist César Ricuarte on circulation rates. | used nationmaster.com as my source
for all population figures, but cross-referenced using Wikipedia. If the figures conflicted by more
than 200,000 people, | consulted national government websites. Concentration figures were
derived by calculating the circulation of the largest four firms as a percentage of total circulation.
Firm dominance indicators are based on the percentage market share of the largest firm.

*“ It should be noted that the competitiveness of newspaper markets frequently bears no

OAOGAI Al AT AA Oi OEA OOOOCAOOOA 1T 4&# 1 OEAO i AAEA OAAOQI 008



be obtained for Nicaragua.®

The results suggest considerable support for the notion that concentrated
media ownership and centralization will be associated with weaker news media
support for disclosure laws. As a group, the ownership concentration of countries
that enacted weaker laws averaged 64 percent, a full 15 percentage points higher
than the average for countries with stronger laws. The largest newspapers in
countries that enacted weaker laws on average controlled 27 percent of the market,
compared to 21 percent for countries that passed stronger laws. Thus where weaker
laws were enacted, the top firms controlled more than one quarter more market
share than firms in countries where stronger laws emerged. These findings provide
indirect support for the claim that news coverage will be less effective in
promoting strong laws where media ownership concentration is high. The average
centralization did not vary greatly between the two groupings, averaging around
21.5 percent for the countries under analysis. However, centralization tended to be

high in countries where ownership was concentrated.

television media is highly concentrated, but their newspaper sectors are not. See, for example,
Mastrini and Becerra (2006) Rockwell (2007), Skidmore (2001), or Fox (1997).

* The World Association of Newspaper§WAN) kindly provided me with chapters that included
data on the Dominican Republic, Nicaragua and Panama. However, they do not have complete data
on Nicaragua, but rather only the circulation of the top three newspapers. It is worth noting that
these numbers were 42,000 for La Prersa, 40,000 for EI Nuevo Diarioand 14,000 for the Bolsa de
Noticias. These numbers at least indicate that there is no one dominant firm in the newspaper
industry. | would not have been able to collect this data without the gracious help of Tatiana
Repkova at WAN.



Table 4.6

Newspaper Ownership Concentration and Market Centralization
Strength of [ Strength of | National City of Centralization : Four-Firm Dominance:
News Agenda| Law, Score | Population Largest City as % of Market % Market
/3.0 (millions) | Publication |Total Population| Ownership Share Top
(millions) Concentration | Press Outlet

Mexico Strong 2.7 110 18.1 16% 45% 10%

Guatemala Strong 2.4 4.7 1.2 8% 41% 27%

Chile Strong 2.3 16.5 5.2 32% 75% 26%

Nicaragua Strong 2.4 5.9 1.4 24% ? ?

Peru Strong 2.0 29.2 7.4 25% 32% 20%
Average for

Countries with Strong 2.3 16.6 3.8 21% 49% 21%

Stronger Laws

Honduras Weak 1.9 8 1.5 19% 61% 19%

Brazil Weak 1.8 196 17.7 9% 33% 11%

Ecuador Strong 1.7 14 1.5 11% 32% 11%

Panama Weak 1.7 3 0.9 27% 2% 24%

Uruguay Weak 1.7 4 1.3 37% 94% 38%

Dominican Rep. Weak 1.5 9 2.1 23% 92% 46%

Colombia ? 1.4 45 6.8 15% 65% 31%

Argentina Weak ? 41 12.4 31% 63% 35%
Average for

Countrieswith 1 =y 17 40 6 22% 64% 27%

Weaker Laws,
Excluding Decrees
AVERAGE Weak 2.0 40.5 12.4 31% 59% 35%
No data on media ownership concentration could be obtained for Nicaragua




Disaggregated results, however, provide considerable evidence for claims on the
relationship between ownership concentration and centralization. As table 4.6 indicates,
Argentina, the Dominican Republic and Uruguay all conform to my expectations. All
three countries have dominant firms (over 30 percent market share), concentrated
newspaper ownership and high levels of centralization. All three of these countries
provided low support for right-to-public information laws.
4EA $11 ET EA Allistin2Dfari» @ehriesents th©most dominant firm under
AT A1 UOGEOh Al AETETC TAAOI U EAF#EREADEROAUOO ODA
of market centralization is also relatively high, with 23 percent of the population situated
ET TTA AEOUR 3AT OTCaSHATEN @i COECREM@IGIOMES] conbred
APDDPOT GEIi ACAT U A OEEOA lap&E ntarkelsETOe tdp Fo FirmO UG O O1 OA
control 94 percent of the newspaper market in Uruguay and 63 percent in Argentina.
Moreover, these firms are located in the two most centralized countries in Latin America,
which may explain why the news media did not actively support access to information
laws in any of these countries.
The failure of the news media to actively promote access to information reform in
Panama and Honduras may also be explained by news media concentration and
AAT OOAI EUAOET T ET OEAOA A1 Ol OOEAO8 O0AT Al AdO 1
with the top four firms controlling over 70 percent of the market. It is also a significantly
centralized country. These characteristics? relatively high ownership concentration in a
centralized country? suggest that companies in Panama may have viewed information
democratizing measures in an unfavorable light. The failure of the Panamanian media to
embrace access to information may also explain why the law did not work properly a year
after enactment (Rodriguez Lugari2003)8 3 El E1 AO O 0AT Ai Ah (11 AQOA«
newspaper ownership concentration are high. This provides a plausible explanation for

OEA (11 AOGOAT 1T AAEAGO Al AOtohibkinformatbrDldAwOE OET T Ol

*® Figures provided by the 2003 World Press Encyclopedi&Quick 2003).



. AGAOOGEAT AGONh (11 Aibrothp@ticuldriBcAnEradlized, AoDiEiR O
dominated by a single firm.
News media coverage of right-to-public information laws was stronger in more
Al i DAOEOCEOA T AxOPADPAO | AOEAOOGscontrdl miekckntokT A 0A O
less of their respective markets and the top four firms control only 45 percent of the
market in Mexico and only 32 percent in Peru. Not surprisingly, the media in Mexico and
Peru aggressively promoted freedom of information laws. Similar to the tone of press
coverage in Mexico described in Chapter Two, the Peruvian press is reportedly inclined to
AOE OE A Al hE EQAGA AqAIEAIZ0040) HfhisGort of sensationalized coverage has
understandably been associated with higher levels of media competition (Hollifield 2006;
Coulson and Lacy 2003) and suggests greater assertiveness vis a visgovernment.
#1 AET ET C aa PAOAAT O 1T &£ EOO Al Ofrddalibrels T Ax OP
a relatively dominant firm, which should not be conducive to a strong media campaign
for access to information. However, the country is highly decentralized and the top four
firms control a relatively small share of the newspaper sector, both of which may have
EAI DAA OOEI OI AGA AT ACCOAOOEOA I AAEA AAI PAECI
media was also documented to have supported a transparency law quite vigorously, as
discussed, and its media market is competitive and decentralized, as we would expect.
Several countries did not meet expectations, however. These include Brazil, Chile
and to a lesser extent, Colombia. In Brazil news media support for freedom of information
was low even though the country has a highly decentralized and competitive press
market. As will be discussed in part three, political influence over the news media in a
centralized government hub (Brasilia) may explain the weak news agenda set by Folha de
Séo PauloIn Chile, the media market is concentrated and centralized, which would lead
i A O A@PAAO xAAE 1T AxO | AAE K&l MerGuBdEsnat GearEhsO O A Al
AT T ET AT O AOClarianC AGEQRRE 1$AI6I CE T E Bishin Diazichd @ Ol BAKOT@ OA UGS O
Pais Indeed, El Mercurio faces vigorous competition from its rival, La Tercera.As for

Colombia, the market today is clearly concentrated; but it is unclear whether it was

*" Honduras is a two city country: Tegucigalpa and San Pedro de Sula.
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enacted. Once again there is insufficient evidence available to make a judgment on
Colombia.

Overall, then, Mexico, Peru, Guatemala and Ecuador exhibit market structures
that are conducive to competitiveness and media independence. This helps explain why
all of these countries undertook strong press campaigns. By contrast, Argentina, the
Dominican Republic, Uruguay, Panama, and to a lesser extent, Honduras have high levels
of ownership concentration® and centralization, which helps explain weak news agendas
in these countries. Brazil and Chile did not conform to my expectations, but their unique
circumstances will be addressed in part three.

As previously discussed, concentrated ownership of the media and high levels of
centralization may render firms more likely to be singled out for punishment. In short,
political capturel ECEO A @bl AET OEA OAlI AOCEOA OEI AT AA 1 &
on prospective right to government information legislation. It is worth briefly exploring
the validity of this claim.

Strong presidents in Argentina, the Dominican Republic and Panama did gain
varying degrees of notoriety for their treatment of the press around the time when laws
were being considered. As described in chapter three, the Argentine press suffered
intimidation over the phone, through wire tapping and the denial of government placed
ads, among other forms of abuse. Harassment of the press in the Dominican Republic
occurred during the run-up to the 2004 presidential elections, which were held two

months before the access to information law passed. In 2003 Freedom Housemoved the

$1T 1 ETEAAT 2ADPOAI EAGO POAOO AOAAAT T OAT OA EOI I
OET AOAAGAA AATTTI1 EA b CGAOMDDAGD, gdvdrnmerdsdited 1T 001 AO
OEA ETITAET CO T &£ OEA A1 O O00UBsHn MediaO3pkseverdl AAEA A

*® Top-four firm measures of ownership concentration, on which these assertions are based, do not correct
for population. In smaller countries that can sustain fewer firms, the top four firms will typically control a
higher percentage of the industry. However, a relatively small country like Guatemala scored as competitive
in terms of ownership concentration, whereas a larger country, Argentina, did not. Irrespective of the size
of population, concentration is still argued to have the same negative effects.

*° See the Freedom HouseReport on the Dominican Republic, 2003. Available at:
<http://www.freedomhouse.org/template.cfm?page=251&year=2003>



other much criticized judicial processes, attacks and threats against the press were noted
during the Mejia administration.® These incursions would suggest that intimidation may
have played a part in the relative media silence on the issue of greater transparency,
particularly in concentrated, centralized media markets.
0AT AT A Al O AOT b BraelomEDlsé O ORKIOIAAGOAT EET CO Ol
AOAAS EdéedomiHOUSEBO a1 1T 1 OADPT OO T1T O0AT Ai A OOAOAA(
prosecutions against thepOA OO EAOA ET AOAAOGAA AT 1T GHWAOAAI U E
/ ! 3 $péxial Rapporteur for Freedom of Expressieame to much the same conclusion in
its 2003 report.®* Although freedom of expression does not directly correlate with the
likelihood of enacting strong right-to-public information laws, it should have an indirect
effect on press independence.
Thus, three countries in which the news media did not campaign strongly for
right-to-public information, namely, Argentina, the Dominican Republic and Panama,
were ruled by presidents who compromised press independence close to the time that
laws were enacted. Conversely, in countries where weak presidents promised to respect
the press, most notably, Guatemala, Mexico, and Peru, the media aggressively covered
and promoted access to information laws.
Overall then, the media in countries where ownership of newspapers was more
dispersed and presidents were weaker tended to be more likely to support access to
public information laws. By contrast, the news media did not set strong agendas for right-
to-public information in countries with concentrated and centralized media markets.
Partly as a result, attempts to enact strong freedom of information laws failed and laws

emerged moderately weak.

Y3 AA OEA {Am&idan Gommidsion on Human Rights Annual Reports 2001-04 (Special Rapporteur
for Freedom of Expression).

* See FreedomHousé O OADPI 00 i1 DPOAOO AEOAAAI I EI O0ATAI AR aiié¢g !
<http://www.freedomhouse.org/template.cfm?page=251&year=2003>
“3AA OEA i RDEAIAGA@T 11 EQOEIT 11 (00 Al -BlEAQaHaBIOE ' 11 OAT 2

< http://www.acnur.org/biblioteca/pdf/4453.pdf>.



PART 3 CHAPTER 4 SURRENDERING SECRECY IN
BRAZIL, CHILE, GUATEMALA AND URUGUAY

Parts one and two of this chapter used quantitative indicators to test the validity of claims
made throughout previous chapters. In this last part of the chapter | use qualitative
methods to explore four cases in greater detail, illuminating causal mechanisms and
further testing my arguments.
I examine the adoption of right-to-information laws in Brazil, Uruguay, Chile and
Guatemala. These cases provide significant variation on the dependent variable. Two of
OEAOA Al O1 OOEAOh #EEI Al AANGA O A AD AG AAATAIKC &A T 1AM
OAOPAAOGEOGAI U 10060 1T &# A O1 OAl T /&£ ¢81 g8 4EA 1 OE
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I chose these countries not only because they varied on the dependent variable,
AOGO Al 01 AAAAOOA OEOAA 1T &£ OEAI DPOT OEAA &I O A
#EEI A AT A 500COAU AOA AT T OEAAOAA AiT1c OEA OA
socio-economic terms, if not political terms. Guatemala provides a vivid contrast because
EO AT AAOAA A 000IiTC 1 Ax ABO AEECOOAO Aiiic OEA
Furthermore, all four countries advanced laws quite recently, increasing the relevance of
their experiences. Similar timing also means that they shared contemporaneous legal
standards.

The experiences of these countries provide considerable support for my claims.
Successive strong presidents in Brazil and Uruguay delayed and resisted strong laws by
employing the negative agenda setting powers imparted by partisan majorities and
constitutional faculties. In these countries news media coverage remained relatively
sparse, even though professional media organizations provided strong support for access
to information laws.

| find that the adoption of laws in Chile and Guatemala were less clear-cut. In

both countries, successive presidents delayed enacting laws and the news media
remained relatively silent. In both countries, corruption scandals triggered commitments
to laws and corresponding news media agendas. However, | find the drivers of political
commitment differed greatly. Facing eroding support in Congress, a presidential
commitment to a law in Chile provided the law with its needed momentum and was
accompaniedby the media. By contrast, it was the media that drove political
Al i i EOI AT OO ET ' OAOCAI A1 As Y1 A1l & 60 Al 01 60E
towards access to information laws were more ambiguous than | had originally expected.
| begin by analyzing the cases of Brazil and Uruguay, and then turn to Chile and

Guatemala.

4.6 Resisting Surrender: Brazil and Uruguay

Brazil



As of March, 2010, Brazil was considering an access to public information bill
(5228/2009). The measure was introduced into Congress by the administration of
President Luiz Inécio Lula Da Silva in May of 2009. As of March, 2010, the Special
Committee responsible for analyzing the bill failed to gather quorum on two separate
occasions. There appears to be only a dim chance a vote will occur this year, seeing as
2010 is a presidential election year and much legislative business remains to be done.
Political and media attention is likely to be focused elsewhere.
' 1 OET OCE OEA AEIT [T AU UAO AA EIi POl 6AAn EO
stands, having earned a score of 1.8. Among several objectionable features, the bill
includes an ambiguously defined scope, a three-tiered system of secrecy, an exceedingly
1T1T ¢ OAOAOOA PAOEI A jai UAAOOQ AT A Al AgAi pOE
I O OEI ACAd 1 £ b 26). b Apitd ofirEEnAtidAal addl rggibn@l pressure
on Brazil to enact a more progressive right-to-public information law, Lula and his
Partido dos Trabalhadore6 j 04 q EAOA AOACCAA OEAEO AAAO 11
4EA AAI ET EOOORA OED D BHOA @ DIDODABAOAOO AO EUDI AOE
three original electoral pillars: transparency, participation and greater investment in the
poor (Samuels 2006). In keeping with stated PT principles, an entrepreneurial member of
the party introduced a right-to-public information proposal into the Chamber of Deputies
in 2003. Yet the measure was ignored and no movement occurred within the presidential
administration until a 2005 campaign promise was made. The Comptroller elaborated a
law as early as 2006, but the government sat on the measure until 2009. The elaborative
DOl AAOO EAO 1 AAEAA AOEOEAAI EIDPOO &£OiI i AgdbAOl
promises concerning participative policy making.
Presidents Fernando Henrique Cardoso and Lula Da Silva both managed to secure
more or less consistent majority presidential coalitions. Table 4.7 provides seat totals for

presidential coalitions in the Chamber of Deputies.” Because of the changing nature of

% | gratefully acknowledge Wendy Hunter for the data provided and the data-gathering skills of Rodrigo
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4 0AT O&I OF AGETT T &£ OEA 72000 Hién@OD5an Assdbca Brofésdor at'tl@ AnivErkith | n  n
of Texas at Austin



Brazilian governing coalitions, the numbers represent approximate averages.**
Coalitional data was not available for the Senate, although the same parties that formed
governing coalitions in the Chamber also occupied a majority of seats in the Senate.*
President Fernando Henrique Cardoso (1995-2003) neither promised to enact such
a measure nor is there any indication that pressure existed for his government to do so.
Rather, contrary to the spirit of greater transparency, President Cardoso issued an
ET £ZA1 1 OO0 OAOAOT Al OAAOAAUG AAAOAA jnhnamdséq EI
Al O OEA OAAI AOOEEEAAOQETT 1 &£ ET & OI ACETT AAAIT A
Table 4.7

Brazilian Chamber of Deputies 1995-2009

Average
Average As Number of
Number Percentage Partiesin
of Seats  of 513 Seats  Coalition

President

Cardoso 1st term

(1995-98) 32 > >
T W w
R
ST W e

In addition to using decisive majorities to delay, Brazilian presidents have resisted
enactment of a transparency law by employing several constitutional means of negative
agenda control. First, legislation concerning the federal administration of government is
OEA %oAAOOEOA AOAT AEG6O AgAIl OOEOA Al i AET 1T &£ 1A
initiatives can move forward without governmental blessing, and thus challenges posed

by legislative entrepreneurs, such as occurred in Mexico, become moot. Only the

*Wendy Hunter6 O AAOA DBOi OEAAO OAOQET OO 111 AT 00 10 OO01 ADOET OO
DOAOCEAAT 606 OAOI 68 ) EAOA AOAOAGCAA OEA OI OAI O i £# OEAOA
®4gA PAOOEAO OEAO AO T1TA OEIA TO0 ATTOEAO & Oi AA PAOO 0

PSDB, PMDB, PFL, PTB, PPB and PPS and for President Lula, the PT, PSB, PDT, PPS, PCdoB, PV, PL, PTB,
the PP, and the PMDB.



president can introduce right-to-public information legislation. Blame for a tardy
congressional introduction therefore falls squarely on the shoulders of the Executive.

Second, government can delay the treatment of non-urgent bills by using urgency
measures, referred to as the medida provisoria(Pereira, Power, and Renn6 2008) .

0 OAOGEAAT OEAI OOCAT AU 1 AAOGOOAO OAEA OP A AEODPO
time, especially since 2001, when constitutional amendment 32 mandated that if

legislators did not vote on an urgent presidential decree within 45 days, it would

automatically go to the top of the legislative agenda.”® An access to public information bill

has languished because it was not issued as urgent. The president also wields the ability

to discharge legislation from committees in order to force a vote; yet Lula has not done

S0.

In addition, legislators have consistently delayed treatment of the bill by failing to
achieve a quorum. The party system offers few incentives to support this type of
legislation. Only a handful of parties have held presidential contender status in more than
a decade and a half. That leaves close to two dozen other parties in the multiparty
Brazilian Congress with few illusions about winning the presidency. Beyond personal
conviction, these parties have few reasons to vote based on programmatic or ideological
considerations, such as a belief in greater transparency in government. Parties prosper by
making deals with the governing coalition, and coalition presidentialism (Abranches 1988)
has historically implied cash, pork-barrel resources or plush bureaucratic positions in
return for support. Unsurprisingly, corruption, nepotism (see, for example, Weyland 1998)
and inefficiency have become synonymous with the operation of the Brazilian Congress?
one of the most expensive parliaments in the world.*’

Parties therefore have little reason to visit greater transparency upon themselves,
or for that matter illuminate how the president plies them with resources and positions

(Melo, Pereira, and Figueiredo 2009; Samuels 2006). Enacting a law would only benefit the

% pereira, Power, and Renné (2008) discuss this issue in detail and note how a measure intended to bring

Congress greater decision-making power has in fact jammed Congress with presidential priorities

(trancamento de pauta).

*" See, Transparéncia BrasilO# 1 1 COAOOI " OAOEI AEOI 1 1 NOA -AEO 0AOGA 11
ATl 1T0 0AOI AT ATOT O AA /TUA 0ApOAOG8s ! OAETI AAT A AOd Hxxx
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depends on the news media.
Professional media organizations have represented the most salient supporters of a
freedom of information law, including the Brazilian Association of Investigative Reporters
(ABRAIJI) and the Brazilian Association of Newspapers (ANJ). ABRAJI, ANJ and 18 other
organizations maintain a website, Forum on the Right to Access Public Informatiorf The
Forum has been instrumental in bringing together experts and policymakers® and
drawing political attention to the issue. But pressure has apparently been more private
than public; actual news media coverage AO OAT AET AA OPAOOAR AO AOEI
T AxO ACAT AA OAO AU OEA Al O1 OOUBO i1 GdnadeOOAAT A
Séo Paillo. At a 2008 ABRAJI conference, | conducted a formal survey of over 182
ET 001 Al EOOOh xET OAT EAA Oi AAEA OO6PDPI OO0 A& O Al
possible 10 points.®® These data support the notion that the Brazilian media have only a
limited interest in freedom of information legislation. According to advocate and Folha de
Sdo PaulcOOA O OADPT OOAOh &AOT AT AT 21 AOECOAOh OOEA 1
AT 1 AOAOET ¢ AAEOT OEAI AAiI PAECI Oho AT-A OAEOEI O
DI 1 EOEAEUAAR DI T Cultukeimly plovidd énddkplafedich Sobnews media
reticence, but there are certainly more compelling rationales. In the survey | administered
in 2008, | found that 182 journalists assigned an average score of 8 out of 10 to the
OOAOAIT AT Oh OOEA T AAEAGO OAODPI 1 OEAEI EOEAO ETAI
Brazilian media does appear to be well disposed to carrying out reform campaigns.
A second rationale for weak press support for an access to information law has to
AT xEOE OEA O0OAOEAAT 060 000iIT ¢ COEDP 1 OAO cCci OA

control over news media access to key decision makers. News outlets that seek to impose

*® Foriim de Direto de Acesso a Informacdes Publicabttp://www.informacaopublica.org.br>.

** The forum convened a conference on the issue in April, 2009. Speakers included the presidents of the

3OPDOAT A #1 000h #EAI ARO T £ $ADPOOEAO AT A OEA 0OAOEAAT 060
attended.

% The conference was convoked by ABRAJI, the Investigative Journalism Association of Brazil held in April,

2008 in Belo Horizonte, Brazil. I gratefully acknowledge the help of Rosental Alves and Dean Graber for

coordinating the inclusion of the survey in conference packages.

® personal interview, March, 2009. Rodrigues is a star reporter of Folha de S&o Pauland the creator of a

database on Brazilian political candidates, Politicos do Brasil



policy agendas on government may be shut out of the informational loop. And because
that loop is rather tight in a city dedicated primarily to government? Brasilia? news
outlets stand to lose for aggressive coverage. Thus, even though a concentrated media
market may not exist, the trappings of a centralized, captured market most certainly
influence coverage. In the same survey | administered in 2008, | found that when
ET OO1T A1l EOOO xAOA AOGEAA OI OAAOAOEAA OEA 1 AOAI
AOOECT AA OcCi OAOT T AT O ET &£ OAT*AA6 Al AOAOACA OA
Indirectcontrl 1 T OAO OEA T AxO I AAEA EAO OEOEAI U E
administration. Lawsuits against key media outlets have become more aggressive and
provoked substantial international criticism.® The editorial tentacles of the federal
government have expanAAA ET 01T OEA AZ£AO OAAAEAO 1T £ OEA 2APB
column, The President Respondseached 145 different newspapers by the end of 2009.%
Federal government advertising on television has expanded from 291 broadcasters in 2004
to 2,894 in 2009; and more than 4 percent of total radio advertising revenue comes from
the federal government.®® As noted in chapter three, the government frequently expects
favorable coverage in exchange for the placement of advertisements.
Where the federal government is not able to control what appears in the news,
local public administrations often can do so. Capture of local news media tends to be the
rule rather than the exception in Brazil (Lins da Silva 2000), especially because the parties
OEAO 1 AEA Ob OEA O0OOAOEAAT 060 ci OAOTEI ¢ AT Al EO
public administrations (Weber Abramo 2008).
In sum, meager pressure from the news media has provided few incentives for
government to move forward with a right-to-public information law, or even strengthen

the problematic state of current transparency mechanisms.®

“4EARA 1T OEAO EI &£ OAT AAO OEAO x AKGS GAG OWRIAQIE T @A IGIAIARG A OO AE]
(7.5/10), and editorial postures (7.5/10).

“3AARh & O AgAipPi AR O, AGET ! 1 AOENeivorkTimesOliAdgLSE DBO &AAA . A
“3AARh O)1 Oxi {111 O0EOh YnRi " OAUEI| Exhight Cehter OEIduNAictn AAOOU b
the Americas: Journalism in the Americas News Blog

®*3AAh O2ACEI 1T Al EUAéepT AA - pAEAmlbade Sho BadlieEuké, 2000E 1 AT OAT 31
% Brazil has received accolades for its e-transparency, and the federal government placed 8" in the world

for its levels of Budget transparency (International Budget Partnership, 2008). These accolades belie an



Nevertheless, the powers of the presidency are the root causes of delay and
resistance toward a strong transparency law in Brazil. Presidential control over the fate of
legislation and indirect control over the news media appear to have influenced news

i AAEA AAOT AAAU T &£ OAmI O0f A0 xAl1 AO OEA

>
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mechanisms and partisan powers have ensured that a right-to-public information bill has

not gone to the floor of Congress for a vote. The party system has exacerbated the effects

of legislative foot-dragging: a strong non-programmatic bias® in the party system and

clientelistic party politics have provided few incentives for parties to support greater

transparency. As it currently stands, if a bill does move forward, it will likely emerge as

Ol T AAROAGAT U xAAEhRe AT A AA PAOOGAA AO OEA AT A 1

Uruguay

Both Brazil and Uruguay have come rather late to the right-to-public information
bandwagon, a result of political systems where delay and resistance to freedom of
ET £ Oi AOEIT 1 AxO EAOA AAAT DPAOIi EOOAA O A&I1060
Public Information was enacted in October, 2008, by the reformist Frente Amplio
government of President Tabaré Vazquez. To its credit, the Vazquez government passed a
suite of measures to complement its new Law on Access to Public Informatior(18381),
including an archive law,%, privacy and habeas datalegislation® and the establishment of
an Institution for the Defense of Human Rights. These institutions may help to
compensate for the lacuna in the new right-to-public information law, which still permits

a great deal of state secrecy.”

online transparency system that can be accessed by government officials, but not by the public. 3 AAh 04 # 5

08 A£AI EAO Al OEOOAI A AA O 0OAlbré@AQIsI28TEthberA2d00. AT T OAO EAAAO
i O A AEEEAOAT O PAOODPAAGEREAIT GA O EIAA QRAG | AfGariAsbaRBRd | OF /D A(OKX
Moraes (2009).

%8 ey de Archivo Nacional de la Memoria (18.435).

% ey de Proteccion de Datos Personales y Accién de Habeas Data (18.331).

® Indeed, an initial report is not promising. Long-time advocate Edison Lanza of the Uruguayan Press

Associationwrites in 2009 that the most serious problem is the resistance of officials, "who use distinct

reserve exemptions or confidentiality to deny information" Lanza also indicated that in a monitoring

exercise consisting of 36 requests for information, only a third were responded to in time (Alianza Regional

para la Libertad de la Expresién e Informacién 2009, 61-62).
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not handle appeals and has no power to sanction non-compliant public officials. Instead,
appeals end up in the court system and sanctioning is ostensibly in the hands of high
I £FZEEAEAI O xEOEET OEA 1 ££#AT1 AET ¢ AT AUs 4EA 1T 0OAO
the President with no congressional vetting, council members can be removed by the
President, and the council reports not to parliament, as in better practice laws, but to the
executive. These are rather overt faux-pasin the design of oversight institutions.

Although the law does have some positive aspects, to many observers it is all too
disappointing for a country recognized as possessing one of the more sound and
democratic sets of institutions in Latin America. The original bill introduced into
Congress was elaborated by a civic coalition, the Grupo Acceso a Informacion Publica
(GAIP).” The GAIP collaborated with several advocate politicians from the ruling Frente
Amplio, who introduced a bill into Congress in early 2006.” Later that year, the GAIP
presented arguments to the Senate for a quick dispensation of the bill, as did the Special
Rapporteurfrom the Inter-American Commission on Human Rights(OAS).

According to Frente AmplioSenator, Margarita Percovich and several advocates,
the bill met with resistance principally from the opposition parties. The opposition was
apparently concerned about information pertaining to the 1973- 85 dictatorship.”

Percovich explained that the dictatorship enjoyed the support of a large constituency of

" La Agencia para el Desarrollo del Gobierno de Gestion Electrénica y la Sociedad de la Informacion y del
Conocimiento (AGESIC).

"2 Grupo Acceso a Informacién Pablica. The Group benefited from the membership of: the Uruguay Press
Association, Service, Peace and Justice, World Association of Community Rd8imtions], Transparency
International, Uruguayan Institute of Legal and Social StudiesSchool of Library Technology Sciences at the
University of the Republic, Amnesty International, Media and Society Group, Archivists Without Borders,
Uruguayan Association of Archivists, Citizen Action for Civil Rights.

" The GAIPfirst presented its measure to Congress in an annex off the Chamber of Deputies on May 30,
2006, to an audience that included five legislators and the Minister of Education and Culture, Felipe
Michelini.

™It is also possible that these traditionally dominant parties sought to avoid a law because they figured
they would shortly return to office.
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over from this period (see, for example, Sondrol 1992).” Percovich commented that there
EAO Al xAUO AAAT A ObPi 1 EOGOEAAI AAAT OA 11 DPOAOAO
discussions, several legislators from opposition parties commented that access to public
ET &£ Of ACETT 1 ACEOI AGETT OET O1I'A AA Al 1 OEAAOAAN
| DPT OEOGET1T 1T £ OEA OI1 A COAOAG DPAOOEAO O1 xA
as early as 2002, during the first wave of Latin American transparency laws (Mexico,
Panama, Peru in 2002). During this period (2002-04), Senator Margarita Percovich and
$ADPOOU $pAU - AUl AOA AOOATI POAA O AAOAT AA OOAIl
absolute absence of political will, no political will x E A O G TThk &2de9® 0
information bill was misappropriated by the opposition majority and ultimately
transmogrified into a commercial secrecy bill.” Similar to what occurred in the Senate in
Argentina, this incident provides a clear example ofhow | AET OEOU Cc1T OAol i AT 60
T AOOOAG OEA ET OAT O T & OOAT OPAOAT AU 1 ACEOI AOQET
government.
The Colorado-Blanco majority governing alliance of President Jorge Batlle Ibafez
(2000-2005) had effectively blocked the Frente Amplio from a previous attempt to enact
right-to-public information legislation (2002-04). This alliance held majorities in both
AEAI AAOO T &£ #11 COAOOg VYo 1T &£ ¢1 3A1T AOA OAAOGO A
parties clung to secrecy even after losing office to the Frente Amplioin 2005. The prospect
of opening up information on the dictatorship and previous decades of rule elicited no

enthusiasm. Yet neither was there any overt opposition. As Martin Prats, a leading figure
from the GAIP recalls, OEO EAA CAT AOAT 0OO6BPDPT OO0 AOT 1 A1l OE,

" personal interview, May, 2009.

’® Senator Ruperto Long, of the National Party spoke these words, and they were echoed by Senator

Gustavo Pefiades. Session transcript 1307, Comision de Educacién y Cultura, 7 September, 2006.

" Percovich attempted to advance a law when she formed part of the political opposition prior to 2005. The

2002-04 attempt was resisted by the governing coalition (Blancos and Colorados). In fact they passed it

through the Chamber of Deputies (later to be effectively killed in the Senate) after setting the reserve

period for classified information at 3o years, a relatively regressive timeline.

'8 personal interview, Senator Margarita Percovich, May, 2009. The billwason OAAOT 6 AT i AOAEAI Add
OAT I 1T AOAEAT ET £ Ofl AGETThoée 1 Ax Yag8péps
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two factors: receiving unanimous approval for their proposal in Congress;* and

compliance in a bureaucracy that had been held by opposition parties for years. Percovich

explained:
4AEA ET O AAAT O1 O OEAO OEEO xAO A cCcl OAOT i AT O O
know, a political party that was entering into a state that had been governed only
by other parties; there was a preoccupation with the lack of accessibility
y OAAAAOGEAEI EAAA8e AT A OEA AOI OOOA 1T £ OEA OOAOA
The bill languished in the legislature until 2007, when it was plucked by the

Executive branch, weakened, and re-introduced in June of 2008.%" It appears that the

Frente Ampliosoftened up the GAIP bill as a means of securing legislative support from

the opposition, as well as to improve the prospects of bureaucratic compliance. Given

that the bureaucracy had been colonized by opposition party affiliates for years, the

Frente Ampliosaw the need to minimize onerous obligations in order to ensure

acquiescence to legal obligations. This rendering of the access to public information law

to accommodate the bureaucracy and opponents of openness lends support to the idea

that strong presidents will come under greater pressure to enact weak laws.

A right-to-public information law had formed part of the Frente Amplioand

4 AAAOT 6UUNOAUBO AAI.pWaEDdFrebrd snplidd G IA AT AN TG Ol
Obo Ci1T OAOT 1 AT O dntieh redirheklofmeritsiafdr yéxis éf rule by the right-

1 AATET C PAOOEAO OEAO xAOA OI i AxEAO OUI BAOEAOE
BRa8 )1 OEEO OAtyAtrassitianM @droné shards 4phralldl Rvith

-A@EAT 80 0 OAOE A Aren@ Adlic@icdk 05eOg0VEromebitdrén what may

" personal interview, Martin Prats, Director of Instituto de Estudios Sociales y Legales del Uruguayne,

20009.

% personal interview, Martin Prats, and Senator Margarita Percovich, April and May 2009.

% For example, Article 2 lays out 7 categories of public bodies covered by the law, including government

businesses and government trusts (fideicomisos). The final law includes no comprehensive list of public

sector bodies, let alone a definitonof OP OAT EA AT AU6 1 O AT U OAAOGEITT 11 AAEET
notable difference is the reserve periods. Article 11 of the GAIP bill stipulated that all reserved public

information should be released after ten years. The enacted law provides for fifteen years. The GAIP project

also included an information officer in each public body. The law provides for no such official. | am grateful

to Edison Lanza for providing me with the original GAIP bill.



be considered ancien regimeA T A1 AT OOh

held majorities in both houses of Congress (refer to table 4.8) and maintained high public

approval ratings throughout his term. Had he so desired, he would have been able to

DOOE OEOI OCE

A 000711 ¢

power gave the administration the ability to dictate the terms of the law. Thus, the GAIP

xAO O1 AAI A Oi
) O xAOI 80 A
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our opinion. We had a critical position, but we thought that it was acceptable. We
thought it was important to get the law out fairly quickly as well.*

Table 4.8

Uruguayan National Congress 2005-2010

Senate Chamber of Deputies
Frente Amplio 16 52
Blancos 1l 36
Colorados 10
Others ré 1
Totals 30 99

Moreover, unlike in Mexico, the GAIP benefited from no news media campaign to egg-on

the support of opposition parties. GAIP integrants from the 2005-08 right-to-know

AAI PAECT AAEI

I xI AACAA OEA 1T AxO

i AAREAGO CiTA x

The press opened their doors, they came to some of our programs, they wrote a
few articles on our seminars, but it was not an issue of great importance to the

media.®

The President of the Uruguayan Press AssociatioO A £1 AAOA Ah

Ol xT AOO i

neveroppopOAA EOh AdBO
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T Ax

only three news items during the 12 months of coverage preceding legislative enactment.®

8 personal interview, June, 2009.

¥Dr. Martin Prats, Executive Director of Instituto de Estudios Legales y Sociales del UruguéfELSUR), a
human rights non-governmental organization. Personal Interview, June, 2009.
% Dr. Edison Lanza, Executive Director of the Uruguayan Press Associatior{Asociacién de la Prensa

Uruguaya). Personal Interview, March, 2009.

% These results are based on the content analysis that was described in section 4.4.

4
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Relative media disinterest in information rights is especially puzzling given the
AT I BT OEOGET T 1T £ OEA '-kngwa fixaibn/on it Pat GUINANLHghDs x AT |
OAAT OA8 500COAUBO AEOEA AAOT AAAU 11 OAT AT O OAPD
known and influential organizations, including the Uruguayan Press Associationi!
prominent national CSOs and the Uruguayan chapters of Transparency Internationaland
Amnesty International. The GAIP played a pivotal role in presenting model legislation to
Congress and even worked with government legislators.®
One explanation for weak coverage might posit that a powerful president had
promised to enact right-to-public information legislation, and the press deferred because
the law was nothing short of a fait accomplis " 00 500COAUB8O AT T AAT OOAO,
press provides an even more convincing reason for press reticence. Within its respective
national market, El Paisis the second most dominant newspaper under analysis,
accounting for 38 percent of the dailymarkA 08 5 0O0COAU EO Al 01 EIT 1 A Oi
OAATTA 110606 AT 1TAAT OOAGAA T AAEA 1T AOEAO AT A ATl
under analysis. With so few firms in a one-city country, it is relatively easy for
government to single out dissonant behavior. For this reason, news coverage tends more
toward convergence than differentiation and officials dominate the news as opposed to
alternative sources, such as advocacy movements. This inference is reflected in the
meager coverage allotted to the GAIP. Senator Percovich commented:

The news media are always reticent in terms of all that augments the rights of

consumers and citizens, and there is a permanent tension within the media.

Traditionally, the owners of the media have operated with large amount of

discretion in this country; they significantly influence politics, as much with the

right as with the left, and they feel unwilling to let government put limits on their

AEOAOAOGEIT T h O OEAOA EO A PAOI ATAT O OAT OGETT AA
regulation] and workers [who do].

4EAOA EO Al OI A 00011 ¢ EEmwimedadnAie OAT AAT AU

Uruguayan press, the result of a carrot-and-stick approach to ensuring favorable coverage

% Most prominently, Senator Margarita Percovich (Frente Amplio).

0/ FEAEAI EOOAS 1 ECEO AAOO AR @OAA M AGAGA VA AQ A8 OIAEAA U0 /
Uruguayan media professionals.



in a small, centralized market. Similar to five other Latin American countries,®
Ob OAI E A E AAgbverhneAEEdeBiding®d has been the weapon of choice in
Uruguay (Open Society Institute and Asociacion de Derechos Civiles 2008, 9). Moreover,
control of government advertising in Uruguay is decentralized, making it possible for a
variety of public officials to use this weapon even when the president disapproves®® (Open
Society Institute and Asociacion de Derechos Civiles 2008, 33). TWO-OEEOAO 1T £ OEA x OEO
revenues comes from advertising, which makes the sector all the more dependent on
government ads (Mastrini and Becerra 2006, 251).

A centralized market also permits opportunities for greater collusion with
government. Evidence from a 2008 study confirms the idea that media professionals
coexist in proximate and dependent relationships with public officials in Uruguay.
Journalists, editors and owners reported receiving calls from government officials to
either complain about coverage, to set the record straight, or to counsel owners not to
disseminate parts of interviews or sensitive material (Open Society Justice Initiative 2006, 69-
70). All in all, the clear governmenO0 OOAAE OAAT OA 1T £ ObPI 1 EOEAAL /[
500COAUBO I AAEA OOAAAOO (OfM botiety AnstifutAahdAsotiadn ET A A D A
de Derechos Civiles 2008, 72).

In sum, Uruguay is a classic example of a well-intentioned, legislatively powerful
president resisting strong right-to-public information legislation. The President appeared
to respond to pressure from the bureaucracy and opposition parties? notwithstanding
the pro-OOAT OPAOAT AU AAOT AAAU 1T £ 1 ACEOI AOT 00 &OT i
coalition. Meanwhile, the concentrated and centralized media industry in Uruguay failed

to mount a vigorous campaign in favor of a strong law.

% Argentina, Chile, Costa Rica, Colombia and Honduras

% To their credit, the Frente Ampliopromised (Kapltin 2007) and to some extent has acted to improve

freedom of expression in Uruguay. In 2008 it enacted the right-to-public information law, a Community

Broadcasting Law, and abrogated the anachronistic libel (desacato) law. Media experts have acknowledged

OEA 6UUNOAU cCci OAOT T A1 060 AT i1 EOIATO O OAOPAAOEI ¢ OEA
even though such advertising is still used for political purposes (Open Society Institute and Asociacion de

Derechos Civiles 2008, 17, 34). The administration has also amended the anachronistic 1978 commercial

broadcasting law, by decree, to provide for greater fairness in the allocation of concessions.



4.7 Forced Surrender: Chile and Guatemala

Chile

The Chilean law was enacted in August of 2008 under President Michelle Bachelet
(2006-10) and went into effect in April 2009. All told, the Chilean adoption process
represents perhaps the most energetic, longstanding struggle for transparency
experienced by any Latin American country. Symbolic measures and reforms were
enacted in 1999, 2003 and 2005, and an eight year court case ultimately established an
important precedent for openness in 2006 (Claude Reyes et al. v ChjleMonths after this
landmark decision, the Bachelet administration began elaborating a law. The Chilean law
is considerably detailed. It incorporates all levels of the public administration, provides
for strong procedural guarantees, an extensive proactive transparency regime, and a
promising oversight agency. It also includes certain limitations, however, such as a two-
tiered system of disclosure obligations and limited right-to-public information in several
important government-run companies.® Compliance with the law appears to have been
relatively good during its first year of operation.”

During the administrations of Presidents Eduardo Frei (1994-2000) and Ricardo
Lagos (2000-06), a two-steps-forward-one-and-a-half-step-back routine prevailed with
respect to transparency legislation. In 1999 government responded to demands for greater
environmental right-to-public information with the Administrative Probity Law.” But the
decree (1/19,653) that gave effect to the law was only published in November 2001;

moreover, the government neutralized the law with decree 26 of 2001 before the Probity

% This represents an important exclusion, because the national copper company, CODELCO (Corporacién

Nacional del Cobre de Chile)i0 AOOOAT 01 U OEA x1 O1 A6O 1 AOCAOGO pOi AGAAO
OECI EXZEAAT O DAOAAT OACA 1T &£ OEA ¢1 OAOT 1 AT 6060 OAOGAT OA 0OOO
" In the first 133 days of the law, the 275 government agencies subject to the law received 11,835 requests, of

which 10,141 have been fulfilled, 85.69% of the total. See, Moisés Sanchéz (Alianza Regional para la Libertad

de la Expresion e Informacion 2009, 20).

% Otherwise referred to by its formal name, La Ley de Bases Generales de la Administracion del Estado;

regimented by decree DFL-1; DFL-1-19653.



Law could even get off the ground.® A 2003 measure, the Administrative Procedures
Governing Acts of State Administrative Bodie§9.880), purportedly sought to rectify the
neutralizing effect of decree (1/19,653). Not entirely a disclosure law, however, the
measure simply confused public officials who understandably defaulted to non-disclosure
(Open Society Justice Initiative 2006, 47).

In 2005, the President and Vice-President of the Senate, Hernan Larrain of the
Unién Demécrata IndependientgUDI), and Jaime Gazmuri* of the Concertacion de
Partidos por la Democracia(Concertacién), jointly submitted a reform to retool the 1999
Administrative Probity Law, effectively transforming it into an access to public
information law. Larrain and Gazmuri staked much on the measure, and enjoyed the
support of numerous NGOs, most prominently, the indefatigable Proaccesowhich had
been advocating such a measure since the late 1990s. But as in years past, the news media
xAO 11 001U OEIATO 11 OEA EOOOA8 ' O 3ATAOGI O ' A
thisaAAT T AO EOOOA A0 ) EIiTmeAdos &lmiAittratiori withhdld EAOA 8 6
government support for the 2005 Larrain-Gazmuri law apparently because of resistance
within the Ministry of Finance, among other governmental bodies.*

Instead, President Lagos issued a constitutional reform.” It left certain retrograde
practices intact, however, such as secret voting for appointees to the Senate, Central Bank
and Supreme Court. Moreover, the Constitutional Tribunal weakened the reform with
ruling no. 460.12-005, limiting obligations for officials to disclose their personal assets
(patrimony).?® The political adhesion to secrecy ultimately triumphed, in spite of the
prominent efforts of powerful Senators and strong advocacy by CSOs. Secrecy also

vanquished openness in practice. A 2005 Participa study on government compliance with

% The decree provided government agencies with wide discretionary latitude to classify what information
could be reserved, effectively rendering disclosure rights of less value.

% Gazmuri originates from the Partido Socialista, a member of the Concertacion.

% personal interview, March, 2009.

% personal interview, Senator Jaime Gazmuri, April, 2009.

%" The reform was significant in the sense that, of all types of legislation, constitutional amendments are
particularly difficult to enact in Chile. See, Aleméan and Navia (2009, 402-406). Although the reform
furnished no systemic right of disclosure, it eliminated the secrecy that veiled the national budget and
mandated greater proactive obligations for transparency.

% supreme Court ruling no.460.12-005



information requests ranked Chile second to last among a field of 14 countries.*® Fully 69
percent of requests went either denied or unanswered (Open Society Justice Initiative 2006,
43).

It is clear from the numerous transparency measures and secrecy countermeasures
that the Frei and Lagos administrations struggled with the question of transparency. They
felt obliged to address the issue, but did so in a minimalistic fashion. They could afford to
shirk real reform; the news media never took a strong interest in the issue, and both
Presidents enjoyed legislative majorities (refer to tables 4.9 and 4.10) and high approval

100

ratings.”™ Hence successive administrations had few incentives to please a limited

constituency of right-to-public information advocates.

Chilean National Legislature 1997-2001 Table
Senate Chamber of Deputies 4.9
Concertaciéon 20 70
Alliance for Chile 17 Chilean National Legislature 2000-2006
Others 1 Senate Chamber of Deputies
Totals 38 Concertacion 20 63
Alliance for Chile 16 55
Others 2 2
Totals 38 120
Table 4.10

Moreover, Chilean presidents are the only legislative agents constitutionally
empowered to initiate legislation on administrative issues such as access to public
information, similar to the case of Brazil."™ Ultimately, presidents employed their
exclusive rights of introduction to exercise negative agenda-setting control, granting only

symbolic concessions.

% Ghana came last. Countries analyzed included: Armenia, Bulgaria, Macedonia, France, Romania, Spain,

Ghana, Kenya, Mozambique, Nigeria, Senegal, South Africa, Argentina, Chile, Mexico and Peru. | discuss

this monitoring exercise in Chapter One.

W A08T AOOT ) AAOAI AOGEAATT 1 AAOOOAA O0OAOCEAAT O 2EAAOAT , A
2005. The President never dropped under 3.3. See: <http://www.cimaiberoamerica.com/>

% This observation was confirmed by Senator Jaime Gazmuri. Chilean Presidents have exclusive rights in a

wide array of areas, including the budget. Article 65 of the 1980 constitution provides two justifications for

OEA DPOAOGEAAT 060 A @Argd-@eD@A | ERACEG AIOIAICEGITA 1| ACEOI AOCET 1 ¢
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After the 2005 constitutional reform, the case for right-to-public information
appeared to be temporarily closed. When President Bachelet took office in 2006, an
access to public information law did not make it onto the policy agenda. The directors of
Proaccesd” recalled appealing to Paulina Veloso, the Secretary General for the
Presidency, to include a law on the agenda.'” Veloso, however, informed Proaccesathat
OEA EOOOA xAO OEiIiPIU 110 O1 AA ETAI OAAR AiTTCc¢C
Moreover, with a majority government (refer to table 4.11) and exclusive rights of

introduction, the ConcertacionPresident could not be obliged to initiate legislation.

Chilean National Legislature 2006-2008

Senate Chamber of Deputies
Concertacién 20 65
Alliance for Chile 17 54
Others 1 1
Totals 38 120

Table 4.11

However, extraordinary circumstances late into the first year of President
Inter-American Courtruled against the Chilean government in a 1998 environmental case
over logging in the Condor Valley, Claude Reyes and others vs. Chife The Court ordered
#EEI A O OAAT DPOh xEOEET A OAAOI T AAT A OEI Ah OE
access to state-held infoOi AOET 1 86 4EA Ai AAOOAOOEIT ¢ OOI ET C E
1 AAOT A ET OEA OACEIPHpO ARADOAEDPODOAAOCOBEROHBEBUA

decade-long resistance to greater transparency.

“Proaccese O #EEI A6O0 1 AAAET ¢ #3/ AAOI OAA O Hkka&®déO 1 £ OOAT
Transparency International

'3 personal interviews with Proaccesgpast and present Directors, Moises Sanchez and Pablo Olmedo, April,

2009. Pablo Olmedo is now the president of the Chilean Transparency Councilwithin the executive branch.

% personal interview, Pablo Olmedo, April 2009.

' The ruling provided a groundbreaking precedent for right-to-public information campaigns across Latin

America.

% Transparency Internationad O O#1 OOODPOEI 1T O0AOAADPOEIT )T AA@s EAO Ail10O
' i AOEAASO 1 AAOO AT 000ODPO Al O1 6ous



The second blow jeopardized the political cohesion of both government and the
ruling coalition. A pair of corruption scandals was revealed in late 2006, Chiledeportesand
Publicam”” The central figure of the Publicam scandal, Senator Guido Girardi, became
the first Senator ever to be sanctioned by the Senate Ethics Committee.'® Legislators who
broke the Publicam scandal were ousted® from the PPD"® an act met with protests by
Concertacioncoalition partners as well as the opposition. Fernando Flores, one of the
00$80 11T 00 ET £ OA1T OE A lConaktarionorlyhys icidttelNed A A £OT |

" Anger led members of the governing

Year, 2007, and encouraged others to do the same.
coalition to hand over congressional investigations of the Chiledeportesscandal to the
opposition Alliance for Chile (APC) legislators. For a time, the APC refused to cooperate
with the President legislatively; it declined to vote on budgetary issues in committee, for
example, and threatened to withhold its approval of the 2007 budget.”
" A A E Adisdhiya@vadrating went from a low of just below 10 percent in March of
2006, to a same year high of almost 40 percent in September-October of 2006."* Her
approval rating likewise slid, from a high of almost 65 percent to only 45 percent in
October.™ The President faced a potential crisis of governability; she stood to lose
legislative support for her policy agenda and seeing her slim majority dissolve.
7EOEET OEEO AT 1 OA@Oh O0OAOGEAAT OPAAEAI AO Al
Transparency Agenddan November, 2006. A month later, the President issued Executive

Order no.8, mandating that all federal agencies comply with proactive transparency

7 In an indication of their importance, the scandals have their own Wikipedia entry. The first scandal broke

in October of 2006. Chiledeportes the government agency that bears this name, showed irregularities in 80
percent of its nearly US$. million dollar budget. It became clear money had been used to finance the
political campaigns of Concertaciénlegislators in the 2005 elections. The second corruption scandal,

OA £A OO Phblicénio hAET@T 1 OAA 1 1 Ae CongertécBrithelVikeAPAedidard of thefPaddo
por la Democracia(PPD), Senator Guido Girardi. The PPD Senator issued receipts to a ghost company,
@rublicamé ET T OAAO OF AAAT O1 O £ O EI Tl ACAl AAI PAECT ££EET AT A,

“o#i 1 EOEeT AA OOEIAIAE AR BHEAIANMNT E GADAES 6

<http://noticias.123.cl/entel123/html/Telel3/Noticias/Chile/366920.htmI>

%9 sych was the case with former deputy Jorge Schaulsohn.

" partido por la Democracia.

i;o $# EIT AE CE O Edo@ertachis Batirddnws. ik Weekly Report. 20 December, 2007.
Ibid.

*® Source: Adimark GFK, 2006.

“ Ibid.



obligations and publish a comprehensive list of information (effective January, 2007). The
Pro Transparency Agendaonsisted of a suite of transparency and anti-corruption
measures including campaign finance reform, lobby reform, whistleblowers protections,
reforms to the Chilecomprae-contracting system, and, most fatefully, a right-to-public
information law."™

"AAEAT AOBO OOAAAT AAAE @appehred iservddt dhe@AsAA OOAT
reparation, reputation-OOAAEIT EUAO AT A PAAAA 1T £EZAOET ¢cn ET O
for reform, consensus and cooperation. In the eyes of right-to-know lobbyists, it also

appeared to be something the President was eager to accomplish."

This example shows
how presidents experiencing legislative weakness are sometimes willing to forge ahead
with reforms that usually would be considered too onerous. Because of the scandals, the
Bachelet government would continue to weaken in partisan terms.

4EA CT OAOT 1 AT 060 OAAEO AT AT OOGAT AT O 1T £ OO0AI
ACAT AA &£ O OEA 1 Ax8 )1 AEEAAOR OEA T AAEA xAO
advocating the policy based on its own initiative. The news media had not set an agenda
Al O OOAT OPAOAT AU ET OEA DPAOOh A®-fiormition # EET AG O
case, Claude Reyes versus Chilelimbed through the court system and gained
international prominence.

Advocates, journalists, and politiciansall AOOA OOA A BiMédcriodiEmot AS O
undertake a campaignfor a law in 2006-08, nor had any other mainstream media outlet.
Pablo Olmedo, ex-$ EOAAOI O 1T £ #EEI A6O 1 AAAET ¢ ET £ O AOE
Proacceshh AAET T x1 AACAA OEAG&G ERHA xiAA A RAR AAMO OEGRH HO A ¢

0116 | OAE ‘ERedAredchi@sh fodrialist Monica Gonzalez claimed that

P3ET 001U AEOAO OEAOA ET EOEAOEOAO OEA 0OAOEAAT 680 bpi pOi
where it had been just two months earlier.

© Several subjects communicated their belief that Bachelet was strongly committed to a robust law. These

include Andrea Sanhueza, Director of the CSO Partipa, Pablo Olmedo, ex-$ EOAAOI O 1 £ #EEI A30 1 A
information rights advocacy CSO, Proaccesoand Senator Jaime Gazmuri.

" personal interview, April, 2009.



000PDPT OO0 A1 0 OEA 1 Ax x AO®and Addred &adnuezagofaAi 11 ¢ OEA
leading advocate CSO, Participa, echoed these comments."
The traditional absence of news media support for right-to-information issues in
Chile is curious given historically strong CSO activism in the country. It can be explained
in large part by examining presidential control and media ownership concentration.
Previous presidents held the constitutional and partisan powers to resist legislation and
punish® media for meddlesome coverage, which they had done in the past. Yet as an
explanation for a weak news agenda, presidential control can only travel so far. Given
#EEI ABO 1 01 AOT 66 AAAAOGO O ET &£ O0i ACETT DPOAAAA
opportunities to join CSO advocates in campaigning for a law.
A more compelling explanation centers on market conditions. As illustrated in
part two, Chile harbors one of the most concentrated media markets in Latin America,
where two firms dominate a highly centralized country (refer to table 4.6). Moreover,
Santiago accounts for nearlyone-OEEOA 1T £ #EEI A80O DI Ol AOEI 18 4E

ideal setting for intimate and even collusive relationships with officials. The privileged

i AOEAO DI OEOEIT T 1 A rénddesithk Ghilear pleds Budcepto@iiob 1 1 U
OET &£ Of ACETT Al EAAI T OOEAOG806 )1 1T OEAO x1 OAOh O
supporting an access to public information law because it has feared jeopardizing
exclusive sources and market advantages. Without even being prompted, Pablo Olmedo,
ex-director of ProaccesdA T A 1 1 x 0 OA O EThaAdpadendy @ourcibpiovided O
support for this claim:
WeEAOA O1T 11TTE AO OEA #EEI AAT 1T AAEA OAAI EOU EI
market, two companies; they believe it is competition [a right-to-public
ET &£ Oi AGETT 1 Axe8 4EAOA8O EAAOh OEAU EAOAT 60 O

provide them with.*#

118
19
120

Personal interview, September, 2008.

Personal Interview, April, 2009.

As in Argentina and Uruguay, the Chilean government has historically manipulated the placement of
government advertising to punish and reward (Open Society Institute and Asociacién de Derechos Civiles
2008).

2L El Mercurio and La Terceraare dominant players in all sectors of the media industry in Chile.

22 personal Interview, April, 2007.



4EA TAOOOA T &£ #EEI A0 1 AOEAO DOl OEAAO A Al i DA
traditional reticence towards issues of transparency.
Even though partial disclosure legislation had been in existence since 1999 (the
® OT1 A E Odsscribddl gadlier), journalists had little familiarity with the law or right-to-
public information.”® A 2004 study, Right-to-public information Barometer: the Opinion of
Editors and JournalistgFundacién Prensa and Universidad Diego Portales 2004), illuminates
the dearth of interest in access to public information rights. Among 158 media
professionals surveyed (99 journalists and 58 editors) the study found that 65 percent felt
onyOA 1 EOGOI Ah 10 1106 ET & Ol AA AG Al16 AAT 6O EIT
believed that journalists in general did not possess knowledge on disclosure legislation
(4). Given the paucity of knowledge on the issue, it is unsurprising that in 2005 Pablo
Olmedo of Proaccescavowed that not one press outlet had made a formal legal petition
to access denied government information.
After close to a decade, the Chilean press finally resigned itself to the inevitable
prospect of a right-to-public information law in 2007. Political and non-governmental
agitation for a law began early in Chile and remained vigorous, yet it took a presidential
ATTTEOIATO &£ O OEA DPOAOGO O1 CcAO 11 Al AOA8 5bPI1
faced the choice of either ignoring the issue or doing its civic part and providing coverage.
In contrast to Ecuador, Guatemala, Mexico, Nicaragua, and Peru, the Chilean news media
followed the lead of government, rather than vice versa. This represents an important
point of differentiation. Even though the Chilean media ultimately followed the
Ci OAOT I AT 660 1T AAA AT A DPOIT OE A AdpurdiEgdrmeadies AAT O Al
law, a strong argument can be made that concentrated news media ownership played a
significant role in more than half a decade of relative media indifference.
The media provided ample space for government scandals, however, and cracks

AACAT O APPAAO EI O0OAOEAAT O " AAEAI AGGO Ail GO

2o 01 6D AAIT1 O i1 EI 001 Al E OO OlIntérhatiodedlburralistgetvorOfressE T £l O AOE
Release. 12 December, 2005. Available at:
<https://www.ijnet.org/ijnet/training_opportunities/group_calls_on_journalists_to_use_right_to_informati
on_access?fontSize=1>



Finally, in December, 2007, the Concertacioénd iajorities evaporated in both houses with
the defection of Senator Adolfo Zaldivar and five Lower House deputies who were allied
with Zaldivar. As table 4.12 illustrates, the Concertacionlost its majority about a month

before the right-to-public information law passed Congress.

Chilean National Legislature as of January, 2008

Senate Chamber of Deputies
Concertacion 18 57
Alliance for Chile 16 53
Others 4 10
Totals 38 120

Table 4.12

The slow erosion of the Concertacionhad benefited the APC electorally and gave
this party a greater say in the substance of the access to information law. The APC
strengthened the law in certain respects,”* but its concerns with keeping government
spending on a tight leash precluded a more extensive disclosure regime. It supported a
law that would check the core ministries of the Executive branch, but it did not want to
impose disclosure obligations on the legislative and judicial branches or the Central Bank
and Comptroller. These institutions resisted® being subject to a law, and the APC took
their concerns to heart.

SEIi EI AO O OEA ODPEOEO OEAO DPOAOAEI AA EIT - A
certain amount of partisan political strategy; the APC did seek to check the Concertacion
government. But it did not want to constrain or offend key independent institutions. Nor

did it wish to open itself up to scrutiny by supporting a law that regimented all three

24 The Chilean legislative process requires an absolute majority in joint committee to pass a bill. Thus even

if the Concertaciénhad enjoyed a majority, the Alliance for Chile (APC) would have been able to place

checks on the process. However, the APC did force the government to strengthen the law in certain

respects. They sanctioned the creation of a Transparency Council (oversight mechanism) and a stronger

appointment process than what the President had originally envisioned. As Senator Jaime Gazmuri asserted

ET A DPAOOIT Al ET OAOOEAx j! POEI ailyqh OEA 1o0o# OEO OUDE
OOEAU ET Ax OEAU AiI 601 A AATAEEO &EOI 1 EO8O

> Ramiro Mendoza, the Head of the Comptroller, for example, thought that enforcement of the law should

AR EEO8 - AT AT UA OAEAh OOEAOA EO A COAAO3IRAAZ OO 1 &IdEARIOIOE
por proyectos que pudieran afectar atribuciones del ente fiscalizador: Contralor Ramiro Mendoza: Hay un

COAT AOAOGAOUIT BMé&cukoDMidudt, 2007. T 08 o



branches of government. Similar to the cases of Uruguay and Argentina, the opposition
DAOOEAOSE OAlI OAOGAT AA O1 AT AT OOA A AOi AAh OxAAPDP
some countries place greater value on secrecy and partisan advantage than on checking

government.

All told, the Chilean right-to-public information legislative process highlights the
bedrock importance of presidential legislative control. Only when a President faced losing
legislative support was a bill sent to Congress. The Chilean case also illustrates how
presidential control and market conditions can influence the news media. Only once
government took an active interest in a law did the news media jump on the bandwagon.
Without news media support, activism met with resistance for the better part of a decade
(1998-2008).

Guatemala

The Guatemalan adoption process shares much in common with the Chilean
experience. Both harbored longstanding advocacy movements and press sectors that
appeared relatively uninterested in the issue; and legislative commitment came late in
both countries. The key difference in Guatemala, as compared to Chile, is that most
parties in Congress tended to oppose greater transparency.

Like Chile, Guatemala enacted a moderately strong law (57-2008) on Access to
Public Information midway through 2008. The law earned a 2.4 / 3.0 on the legal
evaluation (appendix one) and is appropriately open-ended for a country that lacks the
state capacity® (Sanchez 2008, 131-132) to coordinate a more nuanced measure. The law
regiments all branches and levels of government: it includes a Commission on Free Right
to-Public Information with substantial obligations to generate awareness and monitor

government compliance; and it integrates several novel innovations pioneered by the

26 Among other contributors to weak state capacity, politicization of civil service appointments plays an

important role. An Inter-American Dialoguedocument reports that 17.5 percent of civil service jobs are

OAAOAA 11 DPii1EOEAAI Ai 1 OEAAOAOGEI 1086 3AAh 01 OOAO #AOOA



Mexican and Chilean laws.””” Perhaps most crucially, the law 57-2008 provides for a strong

OAAOOEOUG68 3AAOAAU 006001 O1T AET ¢ 1T AOQEITT AT OAAGO
A4EA Al O1 OOUBO AOI AA & OAAOG OOEI 1T OAOAET AiITO
' OAOAT Al A8 O &% (SatdohdR008). FhE IBvEdoes suffelfrom weaknesses in its
1EOCO | £ OAAADPOEI 1 Ohd AOO | Bhpeddlgiventhd® Al AOCAA
Al O1T OOUB O AOAA GgrdssGitdl the AumiGeEoDpar@ed well knbwn to have
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resisted greater transparency.

Until quite recently, political interest and progress toward transparency legislation
in Guatemala remained scant. Deputy Nineth Montenegro became one of the first
proponents of an access to information law, initially motivated by the forced
disappearance of her husband, Fernando Garcia. Her focus on human rights quickly gave
way to a preoccupation with corruption. As Montenegro explained:

In 1999 we started to look at the right to access archives, initially because of the

disappearance of my husband. But then | started to get interested in the state, and

how it works in terms of trusts, concessions, subsidies, purchases, contracts, and |

began to realize how much money is lost in intermediation; there are contractors

OEAO AEAOCA ai DAOAAT O A i1 EOOEIT &8OEAOA EO A

A small cadre of NGOs advocated for the right,” although their campaigns

remained relatively low profile because the news media provided little to no space

for the issue.

" As in the Chilean and Mexican measures, the Guatemalan right-to-public information law includes a

can legally assume silence will be interpreted as a positive receipt. A second important and nationally

relevant innovation is a clause preventing the public sector from withholding information pertinent to the
investigation of human rights abuses.

28 peace accords were signed in 1996.

Py1 aiiyh ' OAOAI Al A1l A@PAOO '1 AEAT AOI 50pUAO AAAI AOAA
no comprehensive data on the law yet exists (Alianza Regional para la Libertad de la Expresion e

Informacién 2009, 34).

0 personal interview, May, 2009.

! Interested NGOs included: the Association for Development, Organization and Cultural Studie§DOSES),
Mutual Support Group (GAM), the Myrna Mak Foundation, Asociacion de Investigaciones y Estudios Sociales
(ASIES), Asociacion para el Estudio y la Promocion de la Segisid en DemocracigdSEDEM), Fortalecimento

de Organizaciones Sociales en Temas de Seguri@@&3SS), and the Centro de Estudios de Guatema&EG).
International organizations that supported the activities of NGOs included the governments of Denmark
(PRODECA) and Norway, UNESCO, the World Bank, and USAID.



The Frente Republicana Guatemaltec@FRG) government of President Alfonso
Portillo (2000-04) had good reasons to avoid greater transparency. President Portillo and
his congressional leader, Efrain Rios Montt, have become well known for their abuses of
public office. The former fell subject to a U.S. extradition notice shortly after he left
office,"** and the latter was widely alleged to have perpetrated crimes against humanity
whilst military dictator during 1982-83 (Sanford 2003). As congressional deputy Nineth
Montenegro recalls,

They never wanted a law, especially because in that era we were auditing the
budget of the Ministry of Defense, the Presidency, and there were suspicions
surrounding ghost accounts, clone receipts, lost money, including the family of the
president. It was therefore not convenient for them to have this type of law, and
OE AU Aippért i6 Tey Bad around 40 deputies, a majority, so it was

impossible.”*
Table 4.13
Guatemalan National Assembly 2000-2004
Seats Percentage

FRG 63 55.8

PAN 37 32.7

ANN 9 8.0

Others 4 3.5

Totals 113 100
4EA Cl OAOT T AT 060 1 AET OEOU PT OEOEIT ET #I11¢C

FRG to successfully sabotage the first right-to-public information proposal (2594) though
a bait-and-switch strategy. The law received the attention of the FRG controlled Congress
from 2001 to 2003 (Gramajo 2005, 2). After passing through the first and second readings,
the right-to-know movement® negotiated a vote for the third and final reading in 2003.

However, the FRG government went back on its word and severely weakened the law at

BIasociacion de Periodistas de Guatemala.

¥ personal interview, May, 2009.

“agEA AEI1l xAO Al AAT OAGAA ET A ODAOOEAEDAOI OUs 1 ATTAO E
coordinated by the Secretary of Strategic Analysis (Hernandez 2001, 21-30). But the Secretary of Strategic

Analysis, Edgar Gutierrez, summarily cancelled the participatory elaboration process unilaterally in March

of 2001. With respect to government support for the bill, the Human Rights Ombudsman™* represented one

of the few allies.



the last minute. This maneuver ledtothewe OEAOAx AT 1T £ 1 BbPT OEOET 1T 00!
demise (Pape-Yalibat 2005, 6).
Figure 4.11 illustrates the FRG majority that permitted government to unilaterally
amend the bill. In addition to the visible majority, government opposition to
transparency apparently had unspoken supporters within Congress (Gramajo 2005; Pape-
Yalibat 2005). Deputy Nineth Montenegro insisted:

There are two or three bigger parties, those are the ones that do business with the

OOAOAR AT A OEEO OUPA T &£ 1 Ax EO 110 ET OEAEO EI
iT£ ITTTAU j OEOCA6GQ8A 110 T £ OEPEITEIC 1T £AE8ET Al
ET All OEA OOA O Ak bderdive) _yBtbesor jEdki@rE A O

In sum, a legislatively strong government reputed for its corruption sought to avoid
COAAOAO OOAT OPAOAT Aus ) O A £EmbohibbcinfoimdtioE ET T AA O
bill.
President Oscar Berger of the Grand National Alliance (GANA) assumed office in
2004, lifting the prospects for a right-to-public information bill. A leading CSO, Accién
Ciudadand®, managed to secure a commitment from the business-friendly Berger
administration to boost governmental transparency.”*® This commitment to transparency
spurred the 2004 creation of a Presidential Commission for Transparency, the 2004 Code
of Ethics (197-2004), and the launch of Guatecompras an online open-access procurement
system intended to create greater transparency in public-private sector contracting.
9AO0 OEA AAI EI EOOOAOEIT 60 OAI OAOGAT AA O 1160
evident. Berger lacked a majority (refer to table 4.14), but he did hold relatively high levels
of public approval.”® He also faced a peculiar situation: a Congress dominated by
transparency-adverse parties, and a news media that was relatively silent on the issue.

| DbT OEOEIT DAOOEAO EIT Al OAAA &I Oi AO 00AOEAAT O

B OAOAT Al A6 Grankdarkriydietnationdl

“® David Gaitan of Accion CiudadanaO OA OAA OEAO OEA " AOCAO AAI ET EOOOAOEI T h
ATT T EOOAABAAAAOOA OEAU xAOA A CcOi 0P 1AEA®DOLET OO Ad AT A
Personal interview, March, 2009.

7 Comisionado Presidencial para la Transparencia.

8 Of the four data points used by Barémetro IberamericanoOi OAAT OA 0OAOCEAAT &6 " AOCAO0G80
the median was 3 out of 5, a relatively high score for Guatemala where support for democracy is weak. See,

Seligson (2008).



Congress, and parties within his own GANA coalition, such as Partido Patriota (PP). The

PP and its leader, General Otto Pérez Molina, would become one of the leading

opponents of a law in 2008. These parties apparently resisted a law for a couple of

reasons. First, the PP held strong links with the military, which motivated them to shield

national security from greater transparency. In addition, parties like the FRG and PP had

A OAPOOAOGEITT I O AT OOOPOEI T AT A Al fpegs Al AT AAO
that Berger calculated the legislative costs associated with pursuing a significant right-to-

public information law as greater than the benefits. Key parties might well have revolted,

deadlocking legislative progress in Congress.

Table 4.14
Guatemalan National Assembly 2004-2008
Seats Percentage
GANA 47 29.7
FRG 43 27.2
UNE 32 20.3
PAN 17 10.8
PU 7 4.4
Others (5 parties) 12 7.6
Totals 158 100.0

Despite his declared best intentions, Berger did not even attempt to negotiate with

Congress on the issue of transparency. In 2005 the President issued a decree (645-2005)

for access to public information within the executive branch. And upon leaving office,

Berger left four access to information legislative proposals stranded in Congress with no

apparent support.®® An Inter-American Dialogueroundtable of over 30 Guatemalan

APpAOOO DPOI OEAAO OiT i A ET OEGCEO ET Ol "AOGCAOG6O b
The Berger administration [...] communicated exhaustively with NGOs, with few

results, while it placed less emphasis on dialogue with political parties, which is
£OT AAT AT OA1 jb8Yaq y8e EEO OAI AOGEIT O xEOE PIIE

9 1f the original bill from 2001, 2594 is included, then the total number of bills comes to four: bill 3165,

which was elaborated by civil society and presented by UNE deputies; bill 3263 on classification and
declassification of national security information; and bill 3266 on right-to-public information presented by
opposition deputies; and the original bill 2594.



sporadic and casuistic, despite the fact that it is in Congress where decisions are
made."°

That same year (2006), four legislative proposals for right-to-public information
went untreated in Congress. Ironically, Guatemala hosted the International Anti -

Corruption Conferenceduring this period."*

Prior to the conference, the Berger
administration issued a supplementary decree (535-2006) to create governmental
obligations for proactive transparency. But these measures fell short of a full law. As
David Gaitan of Accion CiudadanaA @1 AET AAh OAAAAOOA OEAU AEA 1
Congress, they pursued their own measure. Our Congress has never had interest in this
Ol 00 1 /Eonditfomsdodthe enactment of strong right-to-public information law
were not entirely present. A minority President presided, but his popularity remained
moderately high and the news media did not apply pressure for a robust law.
News media interest in the issue appeared to be relatively absent prior to 2008. A
PDOIT T ETAT O 1 Al AAO T1-t&kroddetnend SibN@GRONE GrEntae Q005),
described the re-grouping of transparency advocates subsequent to the victory of the pro-
transparency Oscar Berger in 2004. Two important conferences on a prospective
transparency law were held during this period, one by Association for Development,
Organization and Cultural Studies(DOSES) and the other by Accion Ciudadana But the
i AAEA ZAEI AA OI OEix Ob AO AEOEAO8 ' OAil AET AQ
I £/ AEOAOOOETI ¢ OEA 1 Ax ET xEEAE OEAGdAmAAEA EAOA
2005, 4). Gramajo insisted that several media outlets had been invited on more than one
occasion but none came. These comments on media interest in transparency are echoed
by those of Mexican right-to-public information expert and Grupo Oaxacamember,
%01 AOOT 6EIT AT OAOA8 6EIT AT OAOA OAi Aa&AA ODPI I
know movement (2003,149-15))8 (| x AOAOh EA AOEOQE Rbtplolidim@EA AT O
ITTT U O AOCE a0, 5DAT OAOACAS

% porras Castejon (2008, 12, 28).

112" Annual International Anti-Corruption Conference, November, 2006, in Guatemala City and Antigua.

"2 personal interview, March, 2009.

e EI 1 Al OAOA EOOOEAOI T OA pi ET OAA Oi OEA 1 AAEA8O AQAi OOE
which | have discussed in other chapters, most saliently, that of Argentina. A uni-dimensional focus on



During the Portillo administration (2000-04), the press wisely refrained from
AAOT AAGET C A 1 Ax8 4EA 0OAOEAAT @l ofedisiatica AT AT OA
a long-shot; moreover, press freedom and independence had been compromised. Shortly
after taking office in 2001, Portillo mandated that all reporters be licensed; and Guatemala
AAT T EOT 1T OeddordHousd BOAA G ¢ BIOAOEEIOC@EOAAS ET alln
AT A ET OETI EAAQEITT 1T &£ ET 001 Al EOOO OAAAEAA A DPAA
4AEDO %01 AOOI 6EI 1T AT OAOA8O 1 AOGAOOAODGEI-030 1T £ OI A
i AU AA Agbl AET AA AU tOdphortaidsi Orpopdldr withbh 1 ET CT AOO
powerful and punitive government.
As for the sparse coverage during the presidency of Oscar Berger (2004-08), there
is evidence that the news media sympathized with the pro-business Berger and did not
want to encumber him legislatively. Berger was a figurehead for the economic elite and
tended to leave the press and its owners alone. Berger had done what he could within the
possible, both in terms of transparency and to improve press conditions. Over the course
of his administration (2004-1 B q OEA ' OA Odfekdarh Aousest® thanedthe
most significant improvement of any Latin American country (alongside Colombia), and
it was only one of five countries in the region to have marginally improved its score. As a
result, the media generally supported the Berger administration. Congressional Deputy
Nineth Montenegro responded to my line of inquiry:
) £ Ul 66 0A AOEET ¢ xEAOEAO OEA "AOGCAO AAI ET EOOOA
AT A O0ODPDPT OO0 1T £ OEAOHGEAGNA hAT)A GHEAILE AHAGGECA DOAOO
I Axe xEOE | OAE UAAI | OAAI T 06Q8

freedom of expression distracts attention away from the question of independence and journalistic

DOl ZFAOCGOET T AT EOI h AT A OEA TAAA £ O COAAOAO OOOOAOOOAI A
stories of direct censorship and repression. This works for the media because it is less technical and more

sensational and provocative; and it works for government to the extent that it focuses more on aberrant

behavior and less on pending reform issues. Such reporting does not necessarily signal press independence,

however. Perhaps the best indication of independence is coverage of onerous prospective reform issues,

OOAE AO OOAT OBDAOAT AU |1 AAOOOAOh xEEAE bi OA A OEOAAO OIi
interpreted as meddling.

4 personal interview, May, 2009.



The news media apparently recognized that a pressure campaign could hurt Berger
legislatively, igniting resistance and even retribution from a transparency-adverse
Congress.

Thenex O | AAEA AEA 11060 ¢i o1 AAOGU 11 "AOCAOGEO
Colom and his party, the Unidad Nacional de la Esperanz& (UNE), benefited from
neither the support of the military nor the traditional business elite. Unsurprisingly,
#7111 1 8lininaritylgovernment was systematically stymied in Congress and suffered
unfavorable coverage in the news media. As an institution of the economic elite (Rockwell
and Janus 2003), the Guatemalan news media has tended to distrust the political left
(Sanchez 2008, 147). Unfavorable media coverage undoubtedly plays a part in explaining
0OAOGEAAT O #111180 AAUOGI Al POAT EA ABPDPOIT OAI O
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Guatemalan President since the return to democracy."®

Guatemalan National Assembly 2008-12

Seats Percentage

UNE 48 30.4
GANA 37 23.4
PP 30 18.9
FRG 15 95

PU 8 5.1

Others (5 parties) 20 12.7
Totals 158 100

Table 4.15

Colom held a relatively small minority in Congress (refer to table 4.15) and
struggled to assemble legislative majorities. In his first six months the President
conducted three cabinet shuffles in order to shore up support™’ but in his first hundred
days in office, he enacted only 26 percent of the projects he had promised to address

during this period.”*® Colom also sparred with his own party on issues. For example, only

145
146

National Unity for Hope party.

I have used this measure of public approval throughout: Consorcio Iberoamericano de Investigaciones de
Mercados y AsesoramientoTl hese include measures of Presidents since and including Ramiro de Ledn

Carpio (1993-1996). See, <http://www.cimaiberoamerica.com/>.

YO#T T T T #1171 DAOEGLAEmMSE6m, Weekly Report24 July, 2008.

“oO#i 111 AOE OEAAEW AckhtiAdésiacom, Yieékly Reportl May, 2008.



three months after taking office the President vetoed a bill to re-establish the death
penalty? even though his own party had voted for it in Congress'’.

$O00ET C #1117160 A£EOOO 111 Owubkiinfolnatibn DOAOEAA
bills were submitted to Congress.” There were clear expectations that Colom would
follow through on his promises to fight corruption and improve transparency. Like
MexiAT 6 O 0OAOEAAT O &1 @h #orpublidinfoEvation W dirin@isA A OEC
campaign and had also promised to respect the freedom and independence of the news

151

media.™ After taking office, Colom convoked a Transparency Counciland inaugurated the

International Commission against Impunity in Guatemala(CICIG). But efforts appeared to
OO0AIT 18 11O AAOI U AO OEA AT A 1T &£ &AAOOAOUR NOAOGO
transparency policy commitments.*

417 AAA O1 OEA AT TAAOT O 1T &£# A xAAE DPOAOGEAAT O
of the National Congress, Eduardo Meyer (UNE), was singled out in a significant
Al OOOPOEIT 1T OAAT AAT OEAO Agbpi T AAA 1101 OEA bpOA
aides had apparently placed US$!1 million dollars of public monies into the hands of a
private investment company, Mercado de FuturogS.A.), a firm that falls outside of

national banking supervision.™

Money was lost. As in Chile, a scandal prompted Congress
and government to take action. But whereas a presidential initiative launched access to
information reform in Chile, it was the news media that initiated demands in Guatemala.
Led by EI Periddicoand Prensa Libre the news media used the scandal as a pivot to
launch their campaign.

The president stayed clear of the scandal by insisting it was a congressional matter,
and was surprisingly reluctant to endorse a right-to-public information law. This reserve

APPAAOO O1 AA NOEOA O1 OO Gshibn. GEheOleaders ib PoditbasA AT O E

O OAOAT A1 A #EAI T Al Clkdhneidtom, Weelly Reo@ DN 208306

9 The first was introduced in February, 2008, by Nineth Montenegro , Armando Enrique Sanchez Gémez

(3755) and others, the second in March by former spokesperson for President Oscar Berger (3768), Rosa

Maria Angel Frades.

! In April, 2008, Colom re-signed the Chapultepec Declaration(an OAS 1994 charter for press freedom) at a

conference hosted by the Inter-American Press Society

201 O0AOT O Al A OO GPhetisk libleR5 FebruanOI0MBE AA A 8 6
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Michelle Bachelet, used scandals or symbolically-charged alternations of power as reform
opportunities. The lack of a resounding endorsement was especially peculiar because
Colom had signaled his intention to shore up accountability and transparency. According
to David Gaitan of Accion Ciudadandd OEA 0 OAOEAAT O EAA 1 EOOI A EI
spoke in favor of it; he always remainedT T OE A ‘¥ Me@s@ainiBed as part of a
year-long content analysis supports this claim.
The distance Colom maintained vis-a-vis the access to information law suggests
OEAO EA EAAAA A AEI AT T A OEIEIAO O OEAO 1T &£ -A
executive passed its access to information bill on to PAN Deputies to present. Because of
would lead to its demise. It is possible that the unpopular Colom avoided declarations of
support for the same reason, or perhaps because he feared that an association would
jeopardize his prospective| ACEOI AOEOA ACAT AA8 )1 OOAAA 1T £ OE?RZ
Vice-0 OAOEAAT Oh 2AZAAT %OPAAAh xET O®ITA AO OEA
Another rationale is that the administration felt ambivalent about greater
transparency. According to experts, suAE A [ AAOOOA xAO O1 10 ET OEATE
David Gaitan of Accion Ciudadanaclaimed the president was being investigated for the
abuse and misuse of social welfare funds at the time. Colom faced a similar dilemma as
Argentine President Fernando De la Rua, with his Senate Bribery Scandah 2000 (chapter
two, part one). Yet whereas De la Rua faced no media pressure to do introduce a law and
retained strong legislative gatekeeping rights, the Guatemalan press besieged the political
establishment with demands.
It was the right-to-know movement and, particularly, the news media that ensured
OEA ET OACOEOU 1T &£/ OEA 1 AAOGOOA AARAET ¢ Al AAT OAOGAA

4 personal interview, March, 2009.

s APDOOU . ETAOE -110ATACOI ET OEOOAA OEAO O0OABEAATI O #
DOAI EA ET A& OF AOGEIT T 0 OEA O ARkdsideAt Espadd c@ripehsated fddthd A A&l OCI
00OAOGEAAT 660 OEI AT AA xEOE Ol £ ET AEET ¢ 00PDPI 008 (A AO
commitment to a right-to-public information law at an OAS meeting in Washington.3 AAh O/ £O0OAAA A
Ei DOI1 OA OPrénsaibré2s Jine, 2009.

% personal interview, David Gaitan, March, 2009.



national chapter of Transparency International, Accion Ciudadana assumed leadership
over the movement and forged alliances with the owners of leading news publications.
The newspaper El Periddicq for example, provided Accion Ciudadanawith two free
advertising spots for every one purchased. Prensa Libreprovided coverage for
congressional discussion of the law as leading CSO advocates required. Closely affiliated
with the Inter-American Press Association ' OAOAT Al A6 O | HehdaEibrec T Ax OP
averaged 6.3 news items per month on right-to-public information in the year before
congressional enactment. As discussed in part two of this chapter, most items were
PDATTAA AOOET ¢ OEA &I OO Ii110EO POEI O O OEA 1A
accounts for why five out of six news items focused squarely on the issue of information
rights. Other Guatemalan media outlets, such as El Periodicq also set strong agendas for
the right-to-know.

Deputy Montenegro and others moved the bill rapidly through Congress. The
corruption scandal had broken on June 5", 2008 and by June 23" a bill had been approved
by the committee. Come the end of June, legislative supporters planned a vote to bypass
the usual three floor readings. Resistance in Congress was underestimated, however; just
before the vote, representatives of GANA, the PP and the PreOE AAT 06 O DPAOOUh OEA
walked out, denying the Congress a quorum. Right-to-know supporters jeered from
#1171 COAOOG6 O E“AAsEcdHNG attérdpt téddpprdvesthe law was made on July 22
and 23" in extraordinary sessions, but party leaders characteristically found problems
with the measure.

As late as August, parties continued to resist the bill that had been approved by
the committee on Legislative and Constitutional Issues in June. Unsurprisingly, the FRG

and Unionist Party™® (PU) were singled out for their overt resistance to a transparency

law.™ The FRG was the party of ex-President Portillo, and the Unionist Party (PU?

O0& Al 68 NOEOOI DPAOA APOI AAAE&T AA PrédnshLibrdduldy, 2808. | EAOA AA
The vote would have required a qualified majority.

8 The Unionist Party.

"9As described in this chapter, the FRG of ex-President Alfonso Portillo had killed a right-to-public

information billin2001. &1 O AAOAQOEDPOEI 1O 1 £ OAOEOOAT AAh Prdndah Owl NO,
Libre.1July, 2008.



Partido Unionista OADOAOAT OAA OEA DPAOOU 1T &£ ' OAOAI A1 A #
were said to resist about 30 percentof OE A 1 A x § '® SurpfisinglyANMobtenegro also
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Deputies from the governing party added a series of last-minute exceptions subsequent to
OEA AEI 1 60 ADDOI O%AduchExteptiors ikhcluded fn@har lidifatdoAsen C 8
access to National Security information and judicial proceedings. Despite its pro-
transparency rhetoric, the executive branch was clearly putting the squeeze on its
deputies. Thus it appears that in many ways Guatemala is one of the few cases analyzed
xEAOA C1T OAOT 1 AT O x Be@nadindeAt O0f@ Bddérately tfongla®'® O
UNE resistance reinforced that of other parties. The PAN, FRG and PU also
attempted to insert exceptions to limit access to defense information. These exceptions
appeared curiously broad; they included expenses of the Vice-President, ministries of the
Interior and Defense, as well as the Secretary of Strategic Analysis."®*
Accion Ciudadanaworked closely with the news media to provide incentives for

legislators to endorse transparency and overcome resistance.'® The expert testimonials of

00" OOAAOUT Ai 1 OAT OI QEBAEAAARRE ARANA A AA RBWALDIIBA T A ET & O
August, 2008. For example, the PU frowned upon public banks being subjected to the law, arguing that

national banks held considerable sensitive personal information. This is a common resistor strategy the

x] Ol A T 6AoOh AT A EO OATETEOAATO T &£# A 1 AOGO T ET O®@A AOOAI P
public information bill by a deputy from the Partido Revolutionario Institucional (see Mexican Chapter).

secrecy laws designed to protect this sort of information.

** personal interview, May, 2009.

%2 1bid. Montenegro also discussed the exceptions in an interview: May, 2009.

" AnothercasemEGCEO AA OEAO I £ . EAAOACOAR xEAOA / OOACA Al 01 A
even before he was elected.

“0)1 OAT Oi 1T A DPAOA 1 Ei E (Phefisa libkell9 ADJush, 0088. ET £ O AAE&T 86

% The Marroquin family is involved in the directorship of Prensa Librshn | AAE&]T #EOAAAAT Ah AT A
representation in the Inter-American Press Association. These connections likely had much to do with the

close working relationship between Accion Ciudadana and the press.



Accion CiudadanaE A1 DPAA OEA D OA O & ofahk falv. OdpuEes thérdfdreA | EA 06
found themselves under a microscope; they could not get away with underhanded
attempts to weaken the law unless they were willing to be denounced.
Play-by-play coverage was crucial and demonstrates the importance of the
guantity of news coverage as well as quality. More coverage equals a greater monitorial

capacity, keeping the public better up to date. And as research has shown, more coverage

s A s o~ s rooA s A s -

OAAOOEOAA 1 ACEOI AOT 00 01 xAAO AOOOI T O OOAOQET C
OEA EOAA AAAAOGO O DOAI EA EIT & OI AGRNdws 1 Axho A
media coverage was voluminous, vitriolic and, as the last example illustrates, frequently
exaggerated.'®®
As noted earlier in reference to Mexico and Peru, critical or even scandalous

Al OAOACA OAT AOG O61 AA TTOA AiTiTi11T1 ET EECEI U AI
overall ownership concentration in the press sector is 41 percent, even lower than
-ARGEAT §0Oh xEEAE OOAT A0 AO ni DAOAAT 08 4EA Al
possible reason for the severe tone of reporting.

On September 2, 2008, the Access to Public Information law was enacted by
Congress. The law was surprisingly robust, especially given more than 50 amendments to
the original bill passed in committee back in July. Congressional resistance persisted until
the very end? the vote was less than unanimous (158-107). As David Gaitan of Accion

Ciudadanawarned:

$1180 OEETE A O A i1T1AT O OEAO OEEO EO OEA cCIiTA

AT AAGAAN OEA bii EOGEAAT AT OEOI T1%AT Oh DPDOAOOOOA i
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%8 A panel of more than 30 Guatemalan experts and professionals from across the political and social

OPAAOOOI AEEEOI OEA TAxO 1 AAEAGO bDOI AblikidalAndtifudionD AAOEA OGO
particularly Congress and the political parties, trivializes their work in the eyes of the public and leads to a

DAOI AT AT O AAOAI OAOGEIT 1T &£ OEAEO @WAs) bl EOEI AT 0086 3AA 0
%% personal interview, March, 2009.



The integrity of the measure appeared to have been safeguarded principally by a
massive media effort, in combination with a handful of legislative advocates, such as
Deputy Nineth Montenegro, and various CSOs.

The Guatemalan case once again demonstrates the importance of presidential
weakness and news media advocacy for the enactment of strong laws. Guatemala only
passed a strong law because an aggressive media campaign obliged a weak president to do
so. Similar to Uruguay and to a lesser extent Chile, the Guatemalan experience also
underlines the contingent nature of opposition party support for greater transparency in

government.

CHAPTER 4. CONCLUSION

This chapter has shed light on the adoption of access to public information laws
across Latin America. | evaluated the legal strength of laws, the determinants of their
strength, and then explored the experiences of four countries that adopted laws of
varying strength.
, AOET ' 1 AOEAAGO 1 AxO OAOU Al 1T OEAAOCAAI U EI
iTAAOAOAT U OOOIT¢c8 )T DPAOO T1TAh AT 1 OECET AT A



approximate strength. Even though the regional average obtained was 2.0 / 3.0, seven of

OEA OxAl OA 1 AxO £A11 EIT Q) aekading OrxThésdcduttdes AAT AE |

included Brazil, Colombia, the Dominican Republic, Ecuador, Honduras, Panama and
Uruguay. By contrast, Chile, Guatemala, Mexico, Nicaragua and Peru had stronger laws,
averaging 2.3.

10 xA EAOA OAAT h OO0O0OTTCAO 1T AxO OAT AAA Oi

of office. Every law within this grouping was enacted within the first quarter of a

A
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when presidents were in the last third of their terms of office. These laws, by and large,
were weaker and their prospects for comprehensive implementation and compliance are
poorer.
Part two presented explanations for these varied results. | examined several
alternative explanations, including whether external pressure, CSO advocacy, the age of
OEA 1 AxOh AT O1 OOEAOGS 1 A O bopmeit foligyindkiBgOEAAT AT A
capabilities or ideology could account for the relative strength of laws. None of these
factors could account for the varied results observed in part one. | then assessed claims
on how presidential control and news media coverage affect the strength of laws. | found
that presidents with majority control of Congress tended to pass weaker laws and did so
during the last third of their presidencies. Conversely, weaker presidents on average
passed stronger laws in the first quarter of their terms. These results supported my core
predictions regarding the effects of presidential control on the timing and strength of
laws.
With respect to news coverage, more robust laws were passed in countries where
the press produced a greater number of news items. | presented year-long media content
analyses for six countries, which indicated that in countries with stronger laws
(Guatemala, Chile and Mexico) news media coverage was more than triple what it was in

countries that enacted weaker laws (Argentina, Brazil and Uruguay). | then explored the

determinants of news media support for transparency laws. | found that, with some

£



exceptions, levels of media ownership concentration and market centralization shaped
press support for transparency. Countries with high media ownership concentration
experienced weaker coverage, especially if their newspaper sectors were dominated by
one firm and located in highly centralized markets. Both of these results lent support to
my claims that more competitive newspaper markets will give rise to more coverage of
access to information reform. Stronger press coverage, in turn, leads to stronger laws.
Part three provided a final qualitative exploration of results. | presented case
studies of four countries that achieved different outcomes on the dependent variable:
Brazil and Uruguay passed moderately weak laws, whereas Chile and Guatemala enacted
moderately strong laws. | found that while the press aggressively promoted reform in
Guatemala, and supported an official initiative in Chile, it remained relatively passive in
Brazil and Uruguay. Partly as a result, these latter two countries advanced weaker
measures.
In these studies | also noted tentativeness on the part of opposition legislators to
support strong laws. This hesitancy was particularly noticeable in Guatemala, but it was
also evident in Brazil and Uruguay and to a lesser extent in Chile. It is somewhat
surprising that neither in Chile nor in Guatemala did a majority of opposition legislators
aggressively pushrobusti Ax O O1 OAEAAES 1T O OAET Ao OEA AgAA
that opposition parties{ AU AA 1 AOO ET OAOAOOAA ET OAEAAEET
ATiiTTTu AOOOI AA ET OEA 1 EOCAOAOOOA 11 C¢iTA ¢Ii
also indicates that efforts to enact important reforms may rest more heavily on the
shoulders of the news media and CSO advocates than is commonly believed.
These studies also revealed the central importance of presidential legislative
AT 1TO00T1 8 ' DOAOEAAT G bgishtAr€iOafmbre imgortdnt indaor I T OA O
I &£ A 1Ax80 PpOT OPAAOEOA OOOAT cOE OEAT OOAOAA A

Dominican Republic, Brazil, and Uruguay all included commitments to greater

0 still little is known about the opposition in Latin America. According to Morgenstern, Negri and Pérez

Liflan (Morgenstern, Negri, and Pérez-Lifian 2008, 186)remark in the conclusion of their recent article:
O, AGET ' | AOE A Addithle studiddl théx wenErk florceB 10 bedin this review with definitions, our
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transparency in their campaign pledges, yet yielded to opponents of openness and
AAOAT AAA Oi T AAOAGAT U xAAES 1T AAOOOAO 1 AGA ET OI
President Bachelet made no commitments to transparency reform in her 2005 electoral
Dl AOAI O0i 8 9A0 T1TAA "AAEAIT A OGS e daghry Entbiackdd E OA OOD
sweeping reform. These results summarize a significant paradox that lies at the heart of
iU O0OO0AUg EOOAOPAAOCEOA T &£ A POAOGEAAT O8O0 OOAOA
president, the less likely he or she will be to advance a strong transparency law.

Shifting political conditions over the last half decade or so have had an impact on
OEA OOOAT COE T &£ 1Ax08 )T (11AOOAOh 0OAOGEAAT O
7

weakened his support in Congress and led the news media
£l O ATA OAAOOA A OOOAT COEATEITC T &£ OEA AAAAOGO

and legislators to campaign

also grown stronger in recent years under successive minority governments. By contrast,
stronger presidents have resisted the strengthening of access to information laws.
Argentina, for example, has seen over 15 legislative proposals for a comprehensive access
to information law languish in Congress since 2003.
-AAEA OOPDPI OO A O 1 AxO EAO Al O AEghddCAAS
fervently for a law. But now that Daniel Ortega has used various forms of manipulation to

keep the press in line,"”

coverage and advocacy of freedom of information have

apparently disappeared and the law has fallen into disrepair. These examples suggest that

OEA 1 AcCAl OOOAT CcOE AT A T PAOAAEI EOU 1T &£ AAAAOGO
with political currents. Although the chapters presented have focused on legal strength

upon adoption as the dependent variable, the explanatory variables appear to have

considerable relevance for operability as well.

"' Even though they had opposed the law in 2006.

3 AAR A&l ORehantérd ilithoktiBord@rswrites to president Daniel Ortega about poor state of public
AOAAAT I 0806 & YRepohetsiWkhOWD Bordérd Avalable at:
<http://www.rsf.org/spip.php?page=article&id_article=29030>.



