CHAPTER 3

DELAY AND RESISTANCE IN ARGENTINA

Similar to Mexico, Argentina’s access to inf
self-declared reformer with weak support in Congress, and a mandate to right one
p a r kxyehsive abuses of power. Unlike Mexico, however, Argentina did not
enact a much-anticipated access to information law. A bill received partial
sanction by the Chamber of Deputies in 2003 and was effectively killed by a
governing party majority in the Senate more than a year and a half later. In its
place, government issued a much more limited presidential decree (1172/2003).
Unlike comprehensive legislation, a decree limits information requests to the
ambit of the federal administration, cannot constitutionally challenge full laws,
and can be reversed or substituted with a f|I
This chapter wil/l i1l uminate what advocat
most striking transparency reform disappointments, and perhaps its least well
understood. Prior to efforts at reform, Argentina appeared to have in place most of
the factors commonly associated with sweeping reform: significant precedents,
political commitments, oversight institutions for a law,’ the supportive pressure of
external donors, and an extraordinary, broad-based network of civil society
organizations (CSOs) that actively lobbied for access to information. On the
surface, the promise of reform augured better than it did when President Vicente
Fox took power in Mexico.
Throughout the 1980s, Argentina made considerable progress in opening-

up human rights abuses to public scrutiny (Sikkink, 2008). In 1994, amendments

' The Anti-Corruption Office was established by the De la Rua Administration in 1999.



to the constitution boded promising rights to access government information. By
the year 2000, seven provinces had enacted access to public information laws. In
anticipation of greater transparency at the federal level, four different legislative
proposals for an access to information law were introduced into Congress in 1998-
99.” Another seven’® were proposed in 2000 and 2001. Argentina had considerably
more precedents and legislative activity on the issue than did Mexico prior to its
reform efforts.

Argentina’s vigorous transparency advocacy
secure a sweeping access to information measure. A coordinated group of CSOs
coll aborated with Presi den-Corrkpeion Officcdno De | a F
an access to information bill. Unsurprisingly, the number of transparency
advocates grew enormously in the wake of the 2001-02 Argentine debt default and
economic crisis. In March 2002, over 200 CSOs (The Argentine Dialogué set a
transparency law as their top priority for political reform. A dynamic lobby of more
than 40 organizations* was set into motion— the largest ever in Latin America.
Argentina’s broad, inclusive network of advo
small and exclusive Grupo Oaxaca

But unlike the Grupo Oaxaca s but poedrful campaign, an Argentine
attempt to secure a law would span five years, three presidents, and three capital
political opportunities produced by the groundswell of strong reaction to the
corruption of President Carlos Menem (1989-99), a significant bribery scandal
during the De la Rua administration, and the governmental opacity that in good

measure led to the economic crisis and collapse of 2001-02 (Haslam, 2002).

* Elisa Carri6 and Alfredo Bravo (4971-D-98), Nilda Garré and Mario Fadel (7076-D-98); Alfredo
Bravo and others (1034-D-99), Antonio Berhongaray (0016-S-98).

3 Elisa Carri6 (1429-D-00), Alejandro Nieva and Jests Rodriguez (2217-D-00), Marta Palou and
Mario Das Neves (3286-D-00), Simon Hernandez (3449-D-00), Juan Domingo Zacarias (0917-D-
2000), Nilda Garré and Gustavo Galland (0971-D-2000), and Luis Molinari Romero (12-S-o1).

* These organizations called themselves the Foro Social para la Transparenciator a list of these
organizations, see,
<http://www.accesoalainformacion.org/archivos/Listado%20de%200rganizaciones.pdf>



Within this context, the weak response of Argentine politicians is striking.
The Argentine experience furnishes opportunities to explore how governments
delay and resist strong transparency measures. How could legislators and
successive administrations have afforded to ignore demands? This question has
not been adequately answered. Most analyses of the Argentine experience consist
of activist-written narrative descriptions. They do not engage key explanatory
variables, but rather provide a wide array of insights into the exhaustive CSO
advocacy campaign. These descriptions mainly highlight examinations of civic
activism and coll aboration with government p
Senate (Baragli, 2004; Farmelo, 2003; Risley, 2005, pp. 66-76). Other accounts have
examined barriers to reform met along the way (Baron, 2003; Farmelo, 2003).
Explanations highlight factors such as political culture and history, as well as
unresponsive leaders. A few accounts have noted weak news media support for the
CSO-led access to information movement, but do not build upon brief mentions
(Baron, 2003; Farmelo, 2003; Villanueva, 2003, p. 148). In short, the extant
|l iterature provides no comprehensive expl ana
much anticipated transparency and access to public information law.

This chapter fills a gap in the literature and provides comparative support
for the previous chapter on the determinants of sweeping reform in Mexico. In the
following pages | show how Argentine presidents used their strong negative
agenda control,” the product of powerful constitutional faculties and partisan
powers, to delay and resist enactment in the legislature. Furthermore, I provide
evidence to suggest that weak news media cov
reform: the delay and resistance of Presidents and legislators largely failed to be
made public because of the paucity of reporting, and advocate demands were not

adequately projected into the public sphere.

> Negative agenda control is the ability to prevent legislation from being voted on and therefore
enacted.



Because of these factors, advocates were only able to secure presidential
decree 1172/03. National organizations have done an admirable job of raising
awareness and leveraging the decree to the fullest extent possible, but the
measure’s | egal force is constrained and its
Reported information requests® totaled amere2,586 i n t he | aw’s first t
operation,” signaling a lack of awareness. Data on governmental compliance with
information requests is still limited, and anecdotal evidence suggests decidedly
mixed reviews.® Perhaps most problematic for the law was the comparatively
meager resources assigned to oversight: in 2008, a staff of five operated on
$445,000 U.S. dollars.’ Finally, the law lacks prominence. Not only has its use been
relatively |Iimited, but it is budlRefordn wi t hi n
and Strengthening of De-seaaariasovithin the @hgef of sever
of Staff’'s Office

Argentina’s access to public information
ot her measures in the region, mu,oob | ess MeXi
requests in its first three years and is overseen by a semi-autonomous institution
with an annual budget of approximately $ 20-25 U.S. million dollars.

Argentina’s experience with transparency
that is often associat e d wi t h t he country’s political sy

Argentina’s reform failures have become so ¢

® Data provided by German Stalker of the Access to Information office (2008).

7 See, Subsecretaria para la Reforma Institucional y el Fortalecimento de la Democrécia (2007).

® Unfortunately, evaluations are still limited. Asociacion para los Derechos Civilesports that three

requests for government information on advertising expenditures, for example, resulted in data

print-outs that are extremely cryptic to decipher. See, “ CoOmo entrega el Estado Na
i nformaci 6n sobre | a di st rAvathableat 6n de | a publicidad o
<http://www.censuraindirecta.org.ar/sw_contenido.php?id=167>

Interviews with journalists illuminated some extreme cases of public sector resistance, but general

opinions suggest that public servants do not understand their obligations under the decree, and

often attempt to make access problematic. See part three, this chapter, on the news media.

? The budget is discretionarily assigned by the President. The total was equal to 1.4 million pesos for

the year 2007 (in January 2008 exchange rates).

' Jefatura de Gabinete.



|l iterature, which treats thée¢epmletober y’s i nst.
explained (Armony, 2004; Garcia Heras, 2009, pp. 284-287; Levitsky & Murillo,

2007a, 2007b; Nino, 2005; Spiller & Tommasi, 2007). Empirical research has tended

to focus on institutions that directly retard economic stability and policy

coherence, such as the courts (Bill Chavez, 2004; Brinks, 2004; Finkel, 2004),

unbalanced federalism (Melo, 2007; Tommasi, Saiegh, & Sanguinetti, 2001), as well

as electoral rules and the clientelistic party politics they promote (Calvo & Murillo,

2004, 2006; De Luca, Jones, & Tula, 2002; Jones, Saiegh, Spiller, & Tommasi, 2002;

Jones & Hwang, 2005, 2005; Jones, Hwang, & Micozzi, 2008; Spiller & Tommasi,

2006; Torre, 2006).

This study fills lacunae within this literature. The news media and
presidential agenda control have yet to receive significant attention as factors that
mi ght explain the country’s institutional we
media as an explanatory variable is especially surprising. As discussed in the first
chapter, there continues to be growing recognition for the importance of a free
and independent press as a precondition for strong democratic institutions. Yet
the virtues of the Argentine news media remain decidedly contradictory in the
literature. Some studies point to an independent press (Bonner, 2009; Levitsky,

2006; Millman, 1992; Peruzzotti, 2006), while others make arguments for its
extensive political and economic capture (Knudson, 1997; Lauria, 2007; M.
O'Donnell, 2007; Padilla, 2004; Park, 2002; Postolski, Santucho, & Rodriguez, 2005;
Ruiz, 2001; Smerling, 2008).

Most of the country’s media outlets denou
and, if any indicat ieisneeded, Argderitires fipeeasthe’ s r el e v a
most voracious newspaper readers in Latin America.” The 2003 establishment of a
more inclusive, national journalist association, the Forum for Argentine Journalism

(FOPEA), provides hope for increased media professionalism. And a few excellent

" Based on newspaper readership per 1000 citizens.



i ndependent outlets do stand out. But
media has not benefited from the empowering political conditions experienced by
its Mexican brethren. Whereas Mexico’
independent and assertive in parallel with incremental political and competitive
opening, the process in Argentina has been in many ways the opposite since this
country re-democratized in 1983.

Media independence has not prospered during two decades of one-party
predominance, weak partisan competition, and under the rule of the second most
powerful presidency in the world.” Nor has the Argentine media been able to
prosper for any long period of time within the last half century. Rather, legacies of
authoritarianism and institutional abuse under strong political leaders have helped
create a press that abides by an imprecise logic of opportunism and self-
preservation. Governments have privileged a few firms at the expense of others.
They have manipulated regulations and the discretional distribution of
government advertising (Lauria, 2007; M. O'Donnell, 2007; Open Society Institute,

2005; Open Society Institute and Asociacion de Derechos Civiles, 2008). In

contrast t o Mexico’s competitive newspaper

S

n t hi

newsp

sect

have made ownership of Argentina’s press one

America. In this chapter I show how these factors—strong presidents and a weak
news media—Ilead to reform failures on the types of policy most in need of public
salience and strong political commitments.

This chapter is organized as follows. The first part of this chapter reviews
the origins of access to information in Argentina. It discusses provincial and
federal precedents as well as social interest in the issue. I then explain the lag
between right to information precedents in the early 1990s and the appearance of a

handful of legislative proposals in 1998-99. I explain the fundaments of

" See Shugart and Haggard (2001), page 8o.



presidential negative agenda control in the legislature, and why it represents one
of the primary reasons 1998-99 initiatives did not prosper.

In the second part of the chapter, I contrast the extraordinary advocacy
campaign for access to information with political tactics of delay and resistance. I
find that negative agenda powers or partisan majorities provided Presidents De la
Rua, Duhalde (2002-03) and Kirchner (2003-2007) with the ability to avoid reform.
To some extent, | note how defections and division within the opposition also
exacerbated the evasive tactics presidents employed.

In the third part of the chapter, I examine how the news media reported on
access to information. I present an original content analysis of nearly five years of
newspaper coverage (1999-2004) followed by interview evidence. Quantitative and
qualitative evidence points to a moderately weak news agenda for access to
information. | find that weak news media’s s
reform contributed to political delay and resistance. Lastly, [ account for the weak
news media agenda. I analyze four media concerns—1) repression, 2) regulation, 3)
relationships with government, and 4) resources and revenue— and find a long
history of political c ap tonshipewith gdwernmentall y zi ng t
then show how varying degrees of media capture negatively affected media
professional i sm, particularly in terms of “p
lack of press independence can be explained by: 1) the carrot-and-stick approach
commonly wused by Argentina’s | eaders (presid
control the press; and, 2) a news media ownership structure that is highly
centralized in the country’s capital, concen
firm. The following section examines the origins of access to public information in

Argentina.



PART 1 CHAPTERS.
THE ORIGINS OF ACCESS TO INFORMATION IN ARGENTINA
Argentina’'s checkered democratic past has | e
secrecy. Until recently, secret sessions of Congress took place at the federal level,
and still occur in several Argentine provinces (Rodriguez Villfaiie, 2003). More
than 100 secrecy | aws, or what are referred
1893, in direct contravention of the 1853 constitution (Basterra 2006: 394-400).”
Until 2006 no classification system for secrecy law existed, which rendered all
information about secrecy laws, such as the policy issue or the date, effectively
unknowable. The 2006 de-classification law'* under President Kirchner marked a
rare and surprising victory for right-to-know advocates. In 2010 some progress
toward openness has also been made by President Cristina Fernandez de Kirchner.
The President issued decree 4/2010, opening up all information on the 1976-83
dictatorship.
Despite this progress, key areas of government remain veiled in secrecy.
The notorious intelligence agency, SIDE,” remains largely inscrutable. The

Mi nistry of Finance’'s |l aw 11.683 on fiscal P
presented to the federal tax administration to remain secret (Farmelo, 2003, p. 15).

Of special relevance to current events, secrecy also cloaks the National Statistics

and Census Institute.® This exemption has been controversial, especially given

government manipulation: for the |l ast half d

B As Basterra (2006) discusses, Article 99 inc. 3 states that all laws must be published. The second

part of Article 19 also conflicts with principle of
four general types, all of which imply the appropriationofstat e moni es. These include
funds” for discretionary expenses, 2) the buying and
pensions.

* Law 23.164 of 2006, for example, mandated the publication of all secrecy laws, prohibited the
enactment of further secrecy laws, and authorized the Joint Congressional Committee for the
Oversight of Intelligence Activities and Agencies to conduct a review of intelligence budget See
Estévez (2007).

" Secretario de Inteligencia de Estado.

' Law 17.622, Creacién del Instituto Nacional de Estadistica y Censos, and Decree 3110/1971.



have allegedly been rigged to reflect lower rates than the indicators of

internationallyt r ust ed sources. The difference betwe
ultimately served to extract an informal tax from citizens, as Marcus Andre Melo

has shown (2007) . It has also—Dby stealth—earned the government a net profit

margin of $1.7 billon U.S. dollars on inflation-linked bonds."”

Progress has been made, but secrecy holds fast to numerous parts of the
Argentine government. Perhaps more importantly, political dispositions toward
openness remain cynical, as [ will illustrate. In this first part of the chapter I
examine the origins behind the campaign for access to information, including legal
precedents and embryonic social interest in the right. I then examine the lag
between legal precedents and legislative proposals for a law at the federal level.
Here I lay out the political determinants of delay and resistance—the negative
agenda setting powers of the Argentine presidency—through an examination of

the Menem administration’s interest in trans

3.1 Access to Public Information Precedents

While unchecked secrecy at the federal level stood as the rule in the 1980s,

Argentine provinces were fast becoming the earliest enactors of access to

information laws in Latin America. Seven provinces enacted laws prior to the year

2000:"® two laws in the 1980s and five in the 199os. Prior to 2002, all measures were

laws. Since then, four provinces have adopted decrees, which have weaker juridical

power.” Table 3. lists the provinces that possess formal measures. The adoption of

| aws and decrees did not adhere to a “neighbt

are there clear socio-economic trends. Juyjuy and La Pampa stand among the

“See, “Socialism for Fadhe&cono@ist.p;iFebraaryj2sionp.2-28r Fr i ends . ”
®As of October, 2009 these included: the Federal District of Buenos Aires, the Province of Buenos

Aires, Chubut, Cérdoba, Jujuy, La Pampa, Rio Negro, Santiago del Estero and Tierra del Fuego.

' Entre Rios, Santa Fe, Misiones, and Salta.



earliest adopters, yet these provinces are poor and geographically disparate. In

contrast, other early adopters, such as Chubut and Mendoza are wealthier and also

geographically distant from each other. Some of these early adopters were

apparently influenced by arguments concerning access to environmental

information® put forward by Fundacién Ambiente y Recursos Natural&€FARN).
Argentina’s provincial precedents precede Me

Provincial Access to Information Measures

Rio Negro 1984 Law
Jujuy 1989 Law
Chubut 1992 Law
La Pampa 1995 Law
Mendoza 1996 Law
Buenos Aires (D.C.) 1998 Law
Cérdoba 1999 Law
Buenos Aires (province) 2000 Law
Salta 2002 Decree
Catamarca 2004 Law
Entre Rios 2005 Decree
Santiago del Estero 2005 Law
Tierra del Fuego 2005 Law
Santa Fe 2009 Decree
Table 3.1

The most highly touted of the provincial laws was the 1998 enactment of an
access to information measure for the Autonomous Federal District of Buenos
Aires. It resonated symbolically because of
Roberto Saba, later to found the Association for Civil Rights(ADC), elaborated the

law using the U.S. Freedom of Information Act as a template. According to the

* Personal interview, Daniel Sabsay, October, 2007.
* Fundacién para el Medio Ambiente y Recursos Naturales



bill’' s 1 egislative *stheameasuverwasabldaorpisstheQisyhanar t e,
of Buenos Aires Congress because legislators really had no idea what it was.”
Despite the | aw’ s potential, access remained
legislation to regulate the measure in 2007. [ will discuss this law in more depth in
part three.
On the federal level, several references to access to information were
incorporated into the 1994 constitutional reform.** Article 41 of the constitution
references the right to information but in the context of environmental rights.
Activists have most commonly relied on article 75, statute 22, to justify their
demands for public information. The provisio
treaties and jurisprudence,® which formally supersede national laws and even the
constitution. These treaties and agreements should in theory furnish real rights,
though they have rarely done so.
Beyond these two precedents, access has been interpreted on a piecemeal
basis. Article 38 of the national constitution stipulates access to information
through political parties; article 42 emphasizes the informational rights of
consumers; and chapter 3 of article 43 guarantees the protection of personal
information, otherwise known as habeas dataA Habeas Datalaw was enacted in
October of 2000 (25.326).
Based on these constitutional provisions, a few limited jurisprudential
successes have arisen. In 1999, for example, government was forced to disclose

details on human rights abuses, including unlawful detentions (Vidolini Sejas,

Oyhanarte was also the founder of Podar€iudadanoAr genti na’
(Citizen Power). | t s e fMraneparenaysinteatignalnt i na' s chapter of
* Personal interview, August, 2005.

** Also known as the Olivos Pact.

* Four treaties and several important court decisions stipulate the right to information, including

three United Nations declarations,” the American Convention on Human Rightg1969), and

Organization of American States  ( OreBAmerican Court decisions. The most important

precedent here were certain decisions stemming from the Inter-American Court, including Advisory

Opinion OC-5/85 and Case No. 12.108 - Marcel Claude Reyes and Others v. Chile (2006).



2007).2° As noted, the constitution and jurisprudence provide de jurelegal grounds

for access to public information, although they have rarely guaranteed the de facto
practice of thisright. Si mi | ar t o Mexico’s 1977 Article
amendment, constitutional efforts to address access to information occurred prior

to a debate on how the right might best be regulated. In contrast to Mexico,

however, Argentina benefited from precedents at the provincial level and

considerable references to the right within its constitution.

No broad coalition of advocates supported comprehensive, universal access
to information legislation prior to 1999. As in Mexico, only a small epistemic
community championed the right. This epistemic community centered on
advocates from the environmental CSO, Fundacion Ambiente y Recursos Naturales
(FARN). In the wake of the 1992 U.N. Rio Conferencewhich had mandated greater
access to public environmental information, FARN was able to secure recognition
of this right in the 1994 Constitution (Article 41). This successful precedent became
a reference for other special interest access advocates, namely, CSOs dedicated to
institutional strengthening and human and social rights, such as CELS, Poder
Ciudadang CIPPEC and ADC.*”

Notably, however, demands for access to information stemmed from CSOs
with relatively special interests and initially did not appear to be framed as a
broad-based citizen right or a media right. As we shall see, the news media staked-
out no ground in the access to information debate, which was firmly planted in

concerns surrounding good governance.

3.2 Demands for Access to Public Information under a Strong President

*® Tiscornia Sofia y Otros c. Estado Nacional (Ministerio del Interior).
*7 Centro para Estudios Legales y Sociales, Centro de Implementacion de Politicadi®as para la
Equidad y el Crecimiento, Asociacion para los Derechos Civiles



Legislative support for access to information largely mirrored the relatively modest
demands for rights within civil society. Proposals to regulate and articulate the
right did not emerge until 1998, despite the 1994 constitutional amendments,
previously discussed. This section explains the lag between the 1994 precedents
and the emergence of legislative support for an access to information law starting

in 1998. The evidence suggests that, on the one hand, no legislative proposals

emerged prior to 1998 because of accesstoinfor mat i on’ s obscurity, on
hand; and on the other, because of President
Congress’ relative weakness. Most importantl

constitutionally-given negative agenda powers can effectively shut-out undesirable
bills in the legislature. During this period, deputies and Senators nevertheless
el aborated a flurry of proposals (in 1998 an
of transparency prior to the 1999 election, as well as for symbolic and professional
reasons.

Knowledge on access to information was nonetheless scarce prior to the late
1990s. Politicians and advocates avowed that access to information was a non-issue
prior to 1998, obscure and little understood even despite the 1994 constitutional
amendments. The fact that Argentine legislators are frequently labeled as
“‘amat @angs et al, 2002) lends support to this reasoning. Most legislators
seek positions in the executive branch, which is why reelection rates in the
National Congress from 1985 to 2003 averaged 19.4 percent®® (Spiller & Tommasi,
2007, p. 71). Understandably, the capacity to develop specialized knowledge on

policy issues, such as anti-corruption or transparency, suffers because of low re-

election rates. Without such knowledge, legislators are less likely to elaborate

*® The obvious result is that professionally speaking, Congress is a temporary stopover for most
politicians, and therefore mos t(Jonssetal sk Multégplma i n
committee assignments also prevent neophyte legislators from developing expertise (Spiller &

Tommasi, 2007, pp. 63-70). These factors will be discussed.

amat



proposals on specialized issues. Mexico has suffered from a similar problem due to
the fact that immediate congressional reelection is forbidden.
A second reason for delay was the lack of legislative opportunities to
advance access to information. From 1993 until 1997 President Menem retained a
majority in both chambers of Congress. According to legislators and advocates,
under this balance of powern o pr oposal to regul ate any asp:
governance” would have prospered without Men
in the Chamber of Deputies without the presi
government. From 1989-2003, Congress introduced approximately five percent of
legislation that became law, even though they introduced ten times as many bills
as the president (Aleman, 20063, p. 26; Jones, Saiegh, Spiller, & Tommasi, 2000, p.
22). At least under minority conditions bills may stand a chance of being
considered in committee or even scheduled for a floor vote.
The negative agenda power of the Argentine president is based on
scheduling privileges in the Chamber of Deputies and, to a lesser extent,
di sciplined coalitional or clear majorities
legislative agenda (plan de kbor) in the Chamber of Deputies requires a two-thirds
vote, and in Argentina there are no discharge petitions to force a vote on a bill in
committee (Alemdn, 2006a). If the opposition seeks a motion to include undesired
legislation in future legislative sessions, a majority vote is required. If the motion
does succeed, undesirable legislation will typically be placed at the end of a day ’ s
legislative agenda in order to ensure insufficient time to vote on it. In the rare
event that such a bill does come up for a vote, a majority of legislators may invoke
a failed quorum either because they face pressures to do so, or for their own

reasons.” Failing quorum is not difficult to accomplish. On average only 8o

*? Motivations may be numerous. In the case of transparency legislation, they might include:, a lack
of interest in such policy, responding to allies who prefer secrecy to transparency, or simply
because they wish to be done with a legislative session.



percent of legislators turn up to vote in any given session (Alemdn, 2006a, p. 141).

Thus, a failed quorum typically requires far less than 51 percent of those present to

rise from their seats. The PJ’s high | evels

are almost always followed (Calvo, 2007; Jones et al., 2002; Llanos & Margheritis,
2006).

I n the Mexican Chamber of Deputi es,
schedule can be changed by a request to the party directorate,* rather than the
two-thirds needed in Argentina. The Mexican situation may theoretically produce
a same-day rescheduling, floor vote and enactment of legislation by a simple
majority. In Argentina, a majority can only schedule legislation for future sessions
and it may be placed at the end of the ledger, diminishing the likelihood of
enactment. The strong negative agenda setting of the plurality party in the
Argentine Chamber of Deputies will play an important role in discussion on why
access to information did not advance during 2000-03.

The political situation in the Senate is less complex. A simple majority can
change the legislative agenda for the day, but a two-thirds vote is needed to
discharge bills in committee (Aleman, 20064, p. 134). Also, there are no deadlines,
so committees can effectively kill bills passed by the Chamber simply by not
examining them. Here, partisan majorities have been decisive. Table 3.2 illustrates
that P] majorities controlled the Senate and never fell below 45 percent of the vote

in the Chamber of Deputies, from 1989 to 1999. As we will see, P] senatorial

by <co

maj orities have persisted. I n the Chamber, F

been resolved through piecemeal arrangements with governors, who exercise

*Tochange the day’'s agenda, a request has to be
Mesa Directiva (Directorate). Urgent cases can go straight to the Mesa. Essentially, a majority, or
two of the three parties need to agree in order to changethed ay ' s s c he d u [2eo6b, Se e

PP 145-148).

direc

Al eman



enormous control over the votes of their deputies.” Half a dozen small provincial

parties facilitate coalitional arrangements. Historically, the ability of provincial

parties to trade support for their own priorities can explain why they have enjoyed

the second highest legislative success rate in both chambers of Congress, closely

followed by the PJ (Alemdn & Calvo, 2006, pp. 12, 23). Combined with traditionally

strong PJ voting discipline in Congress, thi
of Deputies legislative agenda has been particularly strong.

Argentine National Legislature 1989-99
Chamber of Deputies

1989-91 1991-93 1993-95 1995-97 1997-99
Seats % Seats % Seats % Seats % Seats %
P] 120 47 uy 46 128 50 131 51 19 46
UCR 90 35 84 33 83 32 68 26 66 26
Frepaso --- - - - --- - 22 9 38 15
UceDe 1 4.3 10 4 4 2 2 1 --- ---
Others 31 13 46 18 43 17 34 13 34 13
Total 257 100 257 100 257 100 257 100 257 100
Senate
1989-92 1992-95 1995-98 1998-01
Seats % Seats % Seats % Seats %
PJ 27 57 30 63 40 56 40 56
UCR 14 30 1 23 21 29 22 30
Others 5 13 7 15 12 16 10 14
Total 46 100 48 100 72 100 72 100
Table 3.2
All of thisgoestosay t hat as | ong as the President’

than 34 percent of the vote in the Chamber, and a majority in the Senate, s/he can

typically shut-out opposition-sponsored legislation. This represents a powerful

3 Party heads exercise enormous power over which deputies will advance career-wise, because of a
combination of closed-list proportional representation and the lack of primaries for the selection of
candidates (De Luca et al., 2002). Because the ultimate objective of deputies is to secure positions
within the executive, they respond to these incentives (reelection rates in Congress are less than
twenty percent). See also, Spiller and Tommasi (2007, pp. 63-70).



system of negative agenda control, not uncommon in other countries in the
region, such as Brazil and Chile, which will be further elaborated on in Chapter
Four.

Negative agenda power has nothing to do with presidential legislative
success rates. Indeed, i n Iecnedhhiss | ast year
proposals were enacted (Calvo, 2007,p.273). Many of the president’ s
in committeeands ur pri singly, it appears that the be
legislative success in Argentina is not partisan power, but rather public approval
ratings (Calvo, 2007, p. 275).

Negative agenda setting rights simply mean that undesirable opposition-
sponsored legislation is denied with relative ease. Between 1989 and 1997, the PJ
was “roll ed” onl y oftDeputiesgAlemén, 2boéae p. 1¢30 @hivb e r
means that the PJ voted “no” whi lodytwohe oppos
occasions in eight years.

President Carlos Menem appeared to have little interest in institutional

strengthening, such as greater transparency, if it did not strengthen his own
powers. Menem managed to secure greater power through sweeping constitutional
reforms in 1994. Amendments created what alongside Russia is deemed to be the
second most powerful presidency in the world.* It also re-configured Congress
such that Argentina’s Senate and Chamber of
considered the first and twelfth most mal-apportioned in the world (Calvo &
Murillo, 2006). The constitutional reconfigurations favored the PJ, who was (and
remains) more territorially decentralized than other parties. In short, new rules of
the game favored Menem and his party, thereby disadvantaging the competition.

See Sagues (1996: 3).

> This was the period analyzed by Aleman (2006).
3 See Carey and Shugart (1998) and Shugart and Haggard (2001).



In addition to strengthening presidential power, Menem also eviscerated
institutional checks. A dismantling of horizontal mechanisms of accountability
permitted Menem to remain largely immune from persecution, notwithstanding
well-exposed acts of grand corruption (Manzetti, 1999). As discussed by Luigi
Manzetti (2000, pp. 16-20), over the course of his two terms, Menem neutralized
the following institutions:

1 The Accounting Court (Tribunal de Cuentas): designed to monitor spending
and veto the disbursement of questionable allocations.

f The National Investigative Prosecutor (Fiscalia Nacional de
Investigaciones): designed to bring public officials to account for illegal
activity in criminal or civil courts.

1 The General Accounting Agency for State Corporations (Sindicatura General
de Empresas Publicas): designed to oversee government transactions
involving state property.

1 The Inspector General of the Public Administration (Inspector General de
Justicia).

1 The Supreme Court, by packing it with allies.

Because of this notorious legacy of institutional abuse, politicians became
more attuned to citizen demands for greater probity in the late 1990s. Interest in
government accountability and transparency also grew in response to the
international focus on these issues, as discussed in Chapter One. Perhaps most
importantly, they gained greater traction as the 1999 presidential elections drew
nearer, hence the proliferation of proposals submitted to Congress from 1998
onwards. Interestingly, the institutional weakeningthat took place over the course
of the Menem years contrasts starkly with a strengthening process over the same
period in Mexico; institutions were being fortified as competition augmented and
Presidents devolved power. The following pages illustrate that ideational and

electoral factors provided a third reason why a barrage of legislative proposals

emerged in 1998.



At the end of his 1995-99 mandate, President Menem was testing out the
idea of a third term, which made him eager to project an image of probity.** He
committed to new agreements and institutions in order to create a favorable image
both domestically and internationally. In 1996 Argentina entered into the Inter-
American Convention Against Corruptior?> And in November of 1997, Argentina
became one of fivenon-me mber si gnat or P Emventionon he OECD’ s
Combating Bribery of Foreign OfficialsThrough these agreements Menem courted
endorsements from the international community that could secure greater
domestic approvalappMaren sistirlatregy t hat of
President Carlos Salinas, discussed in Chapter Two: the President sought to create
the impression of credibility while minimizing real reform.
Menem even made institutional concessions. In early 1997, the
administration established (by decree) a National Office for Public Ethics.?” And
just after his party’s 1997 midterm | oss, Me
establishment of a Judicial Council, a watchdog mechanism meant to prevent the
removal of judges for political reasons (Bill Chavez, 2004). In 1999 he enacted the
Ley de Etica®® (ethics code), notably, just before he left office (Miller, 2003). Yet
both the Ethics Code and the aforementioned

rather, they had been mandated by the 1994 constitution some five years

*See, forlL e xRrmpd en t*acClaie 2 Abdust, 1bod.n . ”

* A landmark treaty promulgated by the Organization of American States Argentina signed on

March 29, 1996 and ratified the agreement on 17 January, 1997 (Ley 24.759).

3% Organization of Economic Cooperation and Development

%7 Oficina Nacional de Etica Pablica (Decreto 152/97): the office would eventually be replaced by the

Anti-Corruption Office. Steven Levitsky and Maria Victoria Murillo describe the Ethics Office as

“wi ndow d2o0gbssi84).9 "

% Decree 41/99 Codigo de Etica de la Funccién Publica. The law is a weaker transplant of the U.S.

Code of Ethics, which established basic standards to guard against illicit enrichment, such as public

declarations of assets for incoming office holders. Yet the code falls short on several points,

including concrete examples of what constitutes “ill
for declarations of assets, but held no investigative power to confirm or deny declarations. For Gil

Lavedra, De | a Rua's first Justice Minister, this co
interview, 29 November, 2007). See, Miller (2003).



previous.*® Menem had dragged his feet to avoid enacting such measures, which he
clearly viewed as obstacles to his unfettered discretion.

Access to information went from obscurity to prominence with the passage
of the 1998 Di st law. Icappeavetl to Berigersame sigAificine s ’
publicity from both CSOs and the news media. Legislators took note (Risley, 2005,
pp.69-70). The Federal District’s |l aw provid
to draw up their own proposals.*® In effect, the onslaught of proposals during this
peri od s er v e'dorthepresidentiil comtestgThey communicated the
campaign message: the need for greater probity and transparency in government.
I n this sense, Argentina’ s 1999 el ectio
both were regarded as transitions from opacity and corruption to transparency and
good government.

Few if any legislators expected their proposals to become law. Of the
legislators who introduced bills during this period, I interviewed three**; all of
whom did not anticipate support for their measures. On a first level, federal
Argentine legislators rarely see their proposals approved. As noted, Congress
introduces only about five percent of legislation. This stands in stark contrast to
Mexico, where beginning in 1997, more than half of the total laws were elaborated
by congressional |l egi sl ators as opposed
|l egi sl ature has become proactive since
reactive (Cox & Morgenstern, 2001).

On a second level, virtually all proposals came from opposition legislators,

which further diminished the likelihood of legislative consideration. Even though

¥ Argentine Constitution, article 36, 1994.

° Personal interview, Roberto Saba, August, 2005. As Deputy Fernanda Bendinelli Ferrero
explained, she based her | egislative efforts on
how to legislate on? Well, from newspapers. So I started to read five newspapers a day and I
obtained a | ot of bil | sBuend, delppérivdicossEatongea domencgal e | e

|l eer 5 periodicos por dia, y saqué muchas | eyes.

* For a discussion of framing and priming, see Entman (2007).
* Deputy Alejandro Nieva, Senator Luis Molinari Romero and Deputy Jests Rodriguez.
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the PJ had lost their clear majority in 1997 midterm elections, they still retained
gate-keeping control over Congress. After the 1997 midterms, PJ still held 46
percent of the vote in the Chamber of Deputies (refer to table 3.2) and a majority
in the Senate. To make up for their shortfall in the Chamber, the P] exercised
majority control through an alliance with several provincial parties (Jones et al.,
2008, p. 17). The P] dominated committee leadership positions and apparently
never gave the opposition-elaborated access to information proposals a second
glance.®” The proposals never exited committee.

Rather than expecting their proposals to become law, legislators introduced
proposals for the sake of recognition. Recognition meant two different things. On
one level, legislators claimed the measure itself deserved recognition among
legislators and the public.** They viewed an access to information law as a
powerful democratizing tool that deserved recognition. Deputy Alejandro Nieva
(UCR) introduced a proposal because a law had been on the books for years in his
home province, Juyjuy (since1989).Even t hough Ni eva admitted Ju
rarely used, he stressed its theoretical importance.*> Another Deputy who
advanced a proposal, Luis Molinari (UCR), felt it important to regulate a right
newly provided by 1994 constitutional reforms.*® Both of these legislators believed
that a proposal would set a positive precedent for reform in the likelihood of a
1999 electoral victory for the Alianza, an electoral coalition forged between the De
l a Rua’s Union Civica FRadical (UCR) and FREF

On a different level, legislators introduced access to information laws for
personal and professional recognition. If and when the executive proposed an

access to information bill, past and existing proposals for a law would be taken

® Personal interviews, Senator Luis Molinari Romero and Deputy Alejandro Nieva, November,
2007.

* Ibid.

4 Personal interview, November, 2007.

4 Personal interview, November, 2007.

7 Frente por un Pais Solidario.



into account during the elaborative process. The names of contributing legislators
might ultimately be attached to important legislation. In this sense, the proposals
of 1998 and 1999 can be explained as credit claiming. As former Deputy Fernanda
Bendinelli Ferrero expvaaitread,i t* & Wdmwrbye
Argentina, however, demonstrating legislative effectiveness to the public has
typically come second to pleasing provincial party bosses (Calvo & Murillo, 2004;
De Luca et al., 2002; Jones & Hwang, 2005). Of course, the two need not be
mutually exclusive. In short, legislators are frequently measured by the quantity

and type of laws they propose. According to Maria Baron of the congressional

Ilha ggi/ hlea

watchdog Directorio Legislativo, “ i f t hey don’t proglose | aws

we | .7

This discussion surrounding the Argentine Congress makes a rather simple
point. From 1989-99, Congress remained relatively weak and the President strong,
both constitutionally and legislatively. Legislative proposals on access to
information were not treated with much gravity. Even an Argentine president
whose partisan legislative powers are relatively weak possesses the constitutional
powers to delay a vote on undesired legislation with little chance of it being taken
up. These facts will become important once I examine how an access to
information bill fared under subsequent presidents.

Demands for access to information law thus figured as modest prior to the
election of President De la Rua in 1999. Unlike Mexico, however, Argentina
boasted earlier legislative proposals, more numerous sub-national and federal
precedents for access to information, international support for transparency
reform, and perhaps most importantly, a record yet untainted by failed reform

attempts. In Mexico, the failed reform attempt of 1981 colored the issue for more

8 . .
** Personal interview, November, 2007.
4 Personal interview, October, 2007.



than two decades. Argentina’'s prospects for

law looked to be promising come the election of President De la Rua in 1999.



PART 2 CHAPTER 3
DELAY AND RESISTANCE

Progress towards greater transparency appeared to be well under way
during the first year of President Fernado De la Rua. A participative process led to
the | aw's el aboration and hopeyul prospects
conferences, new oversight institutions and the emergence of a vital advocacy
network. This second part of the chapter begins by briefly analyzing the incipient
advocacy campaign under President De la Rua (1999-2001). I then contrast the
extraordinary advocacy of this campaign with the evasive tactics employed by
three presidents: Fernando De la Rua, Eduardo Duhalde and Nestor Kirchner
(sections 3.3 through 3.5). These sections flesh out the institutional and legislative
underpinnings of how successive presidents delayed and resisted transparency
reform. My argument centers on the importance of partisan majorities and
negative agenda control in the legislature, as discussed in part one. But I find that
divisions among parties helped sideline transparency legislation, and I analyze
how bureaucratic resistance to transparency influenced the strategies presidents
adopted. Part three then analyzes the question of news media support for access to
public information reform.
Similar to Mexi coRuwaAlazawon theiggdetextion De | a
onaclean-gover nment sl ate. Among the administrat

establishment of a “fiscalia (Speci al Prose

According to Justice Minister Gil Lavedra (1999 to October 2001), inspiration for a
transparency law was derived from the Federal District of Buenos Aires Law,
established in 1998.>°

The administration’s efforts to encourage

access to information law would far exceed those of Me x i c 0o’ s . Under Presi

> Personal interview, November, 2007. The Buenos Aires law had not been implemented prior to
late 2007. [ will discuss this issue in part three of the chapter.



la Rua, the Ministry of Justice established the Anti-Corruption Office,” which was
designated to lead the elaborative effort. A dynamic lobby self-titled the Social
Forum for Transparency” worked collaboratively with the Anti-Corruption Office
in a much acclaimed participative process (Baragli, 2004).”

Whereas President Fox’' s avemiinios tsr ataiw na nfdi
then sought public feedback, Argentina’s par
input into what the law might look like. The law emerged more ambitious in its
scope: it was intended to regiment all three branches of government at the federal

level.

3.3  Scandal and Delay under President De la Rua

Six months into the new De | a Rua administr a
had still not sent the access to information bill to Congress. It appeared the

government was dmrbdacyianslhis séctioa explatnswhyg delay

occurred. I find that instead of serving as a catalyst for reform, a significant bribery

scandal involving President De la Rua prompted the President to resist a law. I also

examine how a president with relatively weak support in Congress was able to

resist a significant | egislative challenge t
influence over scheduling effectively blocked consideration of transparency

reform. If a similar challenge had emerged in Mexico, I argue, a law would almost

certainly have resulted.

*TheAnti-Corruption Office would replace a “fiscalia.
>* The Foro Social de TransparenciéSocial Forum for Transparencia) was formed in December of

1999. This group included the following CSOs: Conciencia, Fiscales sin Fronteras, Manos Limpias,

Centro de Estudios Sociedad y Estado, Control Ciudadano, Reconstruccion Institucional, Centro de
EstudiosLegales y Sociales, Foro Permanente de Etica Social, Compromiso Ciudadano, Fundacién

para el Cambio Democratico, Transparencia en la Administracion, Grupo Sophia, Instituto para el

Desarrollo de la Democracia Participativa, Poder Ciudadarand Transparency International

> They employed a participative method inspired by the U.S. Administrative Procedures Act (APA).

The process made the elaboration of the access to information bill a celebrated case of Argentine
policy-making and a regional example. See especially Baragli (2004) and Farmelo (2003).



On paper, the access to information | aw’s
more than a year and a half, with forums in June-July of 2000, again a year later in
2001, and a further working group in August of 2001. In Mexico, the elaborative
process had also been a lengthy affair of nine months, but this timeline was
substantially |l ess than Argentina’s year and
discussion of an access to information law appeared to be a show. As the
Transparency Project Director within the Anti-Corruption Office would later
ruminate,

Perhaps the government was saying,
Corruption Office want this law— not a priority. And if somebody comes
againstitwe trade it and put>*it at the end of the

maybe th

Less than 9 months into office, the De la Rua administration found a strong
if not ignoble motive for delay. In August of 2000 news broke that the
administration had allegedly bribed Senators to vote on a labor reform bill. Money
had apparently originated in the federal intelligence agency, SIDE.> The Vice-
President, Carlos “Chacho” Alvarez resigned
effectuated a cabinet shuffl e. e@eéavedra Rua’' s b
as the Minister of Justice. As Lavedra recal
him that the office would act forcefully on the issue [the Senate Bribery Scandjl 3° ”
Lavedra said he was replaced because the Pre
tru s t w o P’ Thie Bresident had apparently dispatched Lavedra to ensure that
investigation into the Senate Bribery Scandalould not move forward. It was

widely alleged that government resisted introducing an access bill for fear the

>* Personal interview, October, 2007.

> Servicio de Inteligencia del Estado (State intelligence Service).
5° Personal interview, November, 2007.

He used tCoenfwoarbhd ,e .“”



measure would be commandeered by legislators eager to use it against the
administration— in relation to the Senate Bribery Scandaf.

There was considerable resistance to greater transparency emanating from
several branches of government (Farmelo, 2003). The S| DE'Senate ol e i n th
Bribery Scandalgave it obvious reason to shield itself from greater budgetary
scrutiny.”® In November of 2001, law 25.520 on National Intelligence would pass
Congress in relative stealth. Article 36 of the law established a secrecy clause that
would serve as a first layer of defense.® Later, in 2003, the SIDE had Senators
introduce a bill to protect state secrets. Inside the executive, banking, finance and
accounting entities reportedly expressed resistance.”

Numerous legislators also resisted greater transparency. Under the 1999
Ethics Law, Senators were obliged to disclose their assets. Yet as of August, 2001,
approximately only half the Chamber had complied with statute.®* Beyond the
legislature, De la Rua faced opponents of greater transparency on multiple fronts.
In the judiciary, resistance was due to worries surrounding the confidentiality of

ongoing legal cases, according to the Anti-Cor rupti on Office’ s Trans|
Projects Director, Roberto Michele.® Ar gent i na’s opaque public s
also put up resistance to greater transparency at a time when sensitive labor

reforms were being negotiated. Labor Minister Patricia Bullrich mandated

disclosure for public sector unions in the fall of 2001. But union bosses demanded

8 . . .
> Personal interview, Nicolas Dassen, November, 2007.

¥See, “Escandalo en el Senado: Los GasClais.6 Reservados
September, 2000. Those eager to prosecute the Scandal wanted access to information surrounding

the two million dollars of unaccounted-f or money from SIDE’'s annual budget
®“The | aw was enacted in December, 2001, just before

Congress would be responsible for auditing the SIDE, through the Bicameral Audit Commission for
Intelligence Organs and Activities (Comision Bicameral de Fiscalizacion de los Organismos y

Actividades de Inteligencia). Article 36 states that
Bicameral Commission can reveal information that might jeopardize the activity of intelligence

organs or national defense.” This constitutes a rath
® personal interview, Roberto Michele, November, 2007.

G2 N egan el Acceso a ladaciorBjiAegase soonde Senadores.’”

% personal interview, Roberto Michele, November, 2007.



Bullrich’”s resignation and indicated that th
By paralyzing transportation lines, unions had recently demonstrated their
willingness to cause trouble for the government (Madrid, 2003a, pp. 77-78). Several
days later Minister Bullrich resigned.®*

Del a Rua’s involvement in a serious corru
reason to mothball the project, but so too did bureaucratic resistance. The
cooperation of the SIDE and the unions rested in the balance, and there were
surely other bureaucratic resistors my research was not able to uncover. Although
President De la Rua was a weak President in partisan terms, he held the
constitutional means to shield bureaucratic resistors and was expected to do so.
Especially in light of the Senate Bribery Scandal and new labor reforms being
threatened by the Unions, De la Rua had significant incentives to delay and resist
an access to information law.

Consider the counterfactual: had De la Rua not possessed negative agenda
control, it is quite possible that a majority of members from the Alianza, PJ and
smaller parties would have been able to force a vote on a transparency law, as the
following pages will illustrate. If the president did not have the power to stop a
legislative initiative, the threats of bureaucrats opposed to the law would have
served them little purpose; the president would simply not have had a choice in
the matter. By contrast, Mexico’s President
But Fox had strong incentives to pass a law. First, he had no power to prevent the
opposition or his own party from moving ahead with legislation. Secondly, the
powerful news media campaign induced the administration to overcome obstacles.
In contrast, De la Rua had the power to prevent the enactment of a transparency
law, and he faced serious bureaucratic pressures to do so. Thus he resisted a law

even in spite of strong civic pressure to enact one.

64 «
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With respect to a transparency law, President De la Rua faced significant

challenges in the legislature. The President of th e

Committee, Elisa Carrid, represented the principal threat. A veteran legislator,

Carrio had stood as one of the first vocal proponents of access to information in

Argentina, introducing a proposal in 1998 and quickly becoming an expert on the

issue.

Argentine National Legislature 1999-2003

Chamber 1999-01
Seats %
PJ 101 39
Alianza 124 48
ARI -—- -—-
AR 12 5
Others 20 8
Total 257 100
Senate 1998-01
Seats %
P] 40 55.7
Radicales (UCR) 22 30
Others 10 14
Total 72 100
Table 3.3
I n 2000 she | ed the

execut i ®¥@rnes dfawCarri 6’ s

i ssue of
appeal s, as
i nformati on

execut i

Chamber’'s Constituti
2001-03
Seats %
116 45
88 34
31 12
9 4
13 5
257 100
2001-03
Seats %
47 57
23 31
8 1
72 100
el aborwmp” otnhef a bil |l
centr al chall enges,

t h e % Inseead ofshavimg/tiee Ombudsiman handle all
t he

ve's bill

commi ssi oner “@histationdmly aimedtoi on al

proposed, C

a u

insulate the law against political manipulation, which as illustrated in part one,

% personal interview, Roberto Michele, November, 2007.
% Better practice laws will tend to make provisions for an oversight agency to monitor an access to

information | aw’
%7 Article 19, bill 1.429-D-2000.
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was common during the Menem administration. According to de Michele, the
proposed information commissioner would require outlays of public money that

the administration was unwilling to spend.®® The bill and its authors therefore

posed a challenge to the executive’s commit me
Carri 6’s Constitutional Affairs bill rece
2000, but | anguished for months, overl ooked

Committee.* Carri accused the government of delay, 7° and in the midst of the
Senate Bribery Scandal submi tted a motion to have her ¢
for a future session. She surprisingly won the needed majority in spite of the
admi ni str at i aHervdcto ws suppprtedbby @awide assortment of
political forces in the Chamber of Deputies, including FREPASO, and even several
bl ocks of PJ |l egislators. The De | a Rua gove
procedural vote, an unusual occurrence in a country with strong gate-keeping
privileges. It was even noted by congressional scholars (Aleman, 2006a, p. 149).
Clearly, the vote was intended to send De la Rua a message. It was not, however,
mentioned in the princiopal newspapers. Carri
Octobersth, 2000, but the bild]l appeared as the da
superseded by a resolution congratulating Argentine Olympians for medals won in
Sydney, 2000, and another resolution celebrating the International Fair for the
North of Argentina, among other matters of national import. The bill was not
considered.
Had the same situation occurred in Mexico, a PRI deputy on the
Constitutional Affairs Committee could have appealed to PRI party leadership for
same-day re-scheduling; and because the PRI held the Presidency of the Directive

Desk (Mesa Directiva), the bill quite possibly could have gone up for a vote the

% personal interview, November, 2007.
% Comision de Labor Parlamentaria.
““El Gobierno i mpul sa unLapldcidnusjaearytdoa | a corrupci én.”



same day. To reiterate, scheduling changes in Mexico can be effected on a same-
day basis; but in Argentina, they can only be scheduled for future sessions, and it is
up to the discretion of the Scheduling Committee where they are placed. Cartel
control over the legislative agenda effectively provided the De la Rua government
with decisive negative agenda control, even despite dissent among the crumbling
Alianza ranks. A law would have had a very good chance of passing in Mexico had
someone of Carrid prestige and knowledge presented a bill in the midst of a major
bribery scandal involving the President.
Days after Carrio’'s bil! had been stonewa
from the Social Democrat Partyin breaking with the governing coalition, the
Alianza. Carri 6’ s access to information bill re:
only once more, a year later, on October 24", 2001. This date was immediately
after the President’s coalition hadodbesen dec
bill was once again scheduled near the end of the legislative agenda on a day with
more than 75 matters to be voted on. It did not receive the attention of the

Chamber of Deputies new plurality party, th
overlook access to information legislation despite assertions made a year earlier

(2000) by Humberto Roggero, the Chamber’ s pr
midterms of 2001:

Information vital to our history and our recent past continues to be hidden
in the hallways of the bureaucracy thanks to the lack of legislation. [An

omission that] will be settled with the approval of this project.”

The unfavorably scheduled bill i n October
wish to see a | aw enact e doxfacdlla Eongreasssn Me xXi c 0’ s
which at least two-thirds of legislators favored a law,” my research estimates that

about half of legislators supported an access to information law during the De la

" Proyecto de Acceso a | a | nf olalNacHmipDctoker2o0boa Camar a d e
> The PRD, his own party, the PAN, and progressives within the PRI.



Rua and Duhalde administrations. In Mexico, dispositions were forcefully shaped
by the “carrots and sticks” of media publici
illustrate in part three of this chapter. One of the key differences between the
Argentine and Mexican cases emerges in opposition dispositions toward access to
information legislation.
In the upcoming section, I show how there appeared to be widespread
resistance within the PJ.”> The PJ had three reasons to avoid an access to
information law. First, the party had much to hide after their last ten years in
power , especially Menem's supporters. Rel ati ol
bureaucrats went back more than ten years, rendering the PJ] more likely to shield
allies and friends from a law. Second, an astute observer might have predicted the
impermanence of the Alianza coalition. It was riddled with factions even before it
took power, and little about the coalition suggested a truly durable national
organization./1 n Oct ober of 2001, voterAfanmeverely p
coalition and consequently rewarded the PJ with a near-majority in the Chamber
of Deputies (refer to table 3.3). This situation effectively left the presidency in the
hands of the president of the Chamber of Deputies—the PJ]—if De la Rua were to
fall. The Vice-President had resigned the year previous. In October of 2001,
political and economic deterioration presage
This situation put the passage of an access to information law into question.
Now free from the challenge of other political forces, why would the predominant
PJ wish to encumber their future rule with a transparency measure? By contrast,

Me xi co’ s pr epartydam$nhny PRE viewegl hoemminent return to

73 Personal interviews with Maria Bar6n (Directorio Legislativo), Deputy Alejandro Nieva (UCR),

Deputy Gerardo Conté-Grand (PJ), Deputy Jesus Rodriguez (UCR), among others. All of these

interviews took place in September, October and November of 2007.

"“Afewofthec| earest indications of the coalition’s impernm
Rua’s unwillingness to promote the Coalition; and, 2

counting on | egislative support fabim bBtsabwgycbohhttm
frequent use of decrees. See Mustapic (2006, pp. 4-6).



power in 2001. All they saw was six years of PAN rule, which provided them with
strong incentives to bind President Fox with a sweeping transparency law.

Finally, a last reason for why the PJ sidelined the access to information bill
has to do with the design of the law itself: the proposed access to information law
aimed to regiment all three branches of government in Argentina, which promised
to open-up the legislature to greater scrutiny. In contrast, the bill in Mexico was
intended only for the executive branch, giving opposition legislators in Mexico less
reason to worry about being exposed. Roberto Michele of the Anti-Corruption
Office considered the position of Argentine legislators:

Putting myself in the shoes of a politician in this country, maybe I would
think, ‘perhaps if | suppoPt this | aw

3.4  Opacity in the Aftermath of Economic Crisis:

Delay Under Duhalde
The economic crisis of 2001-02 greatly amplified demands for access to
information legislation. I highlight the scope of these demands in this section, as
well as the political commitments they engendered. I analyze how, similar to De la
Rua during 2000, President Duhalde (P]) was able to delay passage of the law for
more than a year. He was able to do so in spite of vigorous advocacy and a P]
minority in the Chamber of Deputies. Evidence suggests that the effect of negative
agenda powers was strengthened by partisan support from provincial parties and
defectors, as well as a divided opposition. Perhaps the more interesting question I
address here is why government gave the go-ahead to pass the bill at all. I suggest
that Duhalde acquiesced to passage not only as an important signal to citizens and
the international financial community, but also because politically onerous bills

have a tendency to die in the PJ-dominated Senate.

> Personal interview, November, 2007.
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In the wake of the economic crisis, what had originally been a sizable cadre
of CSOs working in conjunction with the Anti-Corruption Office quickly
transformed into a monolithic public agenda for greater transparency and access
to information legislation. The Argentine Dialogue (la Mesa de Didlogo Argentino),
a roundtable incorporating 200 CSOs, made transparency their first priority for
political reform. This enormous association elaborated a document, the Federal
Accord for the Reform of the Argentine Political Systepwhich was signed by newly
inaugurated President Duhalde (2002-03) and governors in February of 2002.7° It
represented a pledge to follow-through with systemic political reform, and an
access to information law figured prominently among demands. Several months
after these events, the Argentine Dialogueadvanced a package of reforms
denominated, “The Laws of May,” in an attemp
Key advocates and governmental representatives asserted that international
influencewas neithersought nor offered: “Pressure was b
i n s i”dceording to Roberto Michele, from the Anti-Corruption Office.
In March, 2002, President Duhalde introduced the Anti-Cor r upt i on Of f i c¢
bill (elaborated under De la Rua) into Congress for consideration. A considerable
number of deputies supported the idea of a law, including most of the ex-
FREPASO members, the UCR,El i s a C a rAlternativesor anRepublic of
Equals(ARI), and a handful of breakaway P]J legislators.” The Constitutional
Af fairs Committee hammered out a bill under
governor, Juan Manuel Urtubey (P]). Advocates from various CSOs kept constant

vigil at congressional committee meetings, where they offered assistance to

7® Acuerdo Federal para el Sistema Politico Argentino.
77 Personal interview, November, 2007.
7® Known as the Talcahuanos.



members of the committees Asaminrei ndge ptult ey ' esx ead

remembers, the group was “Y mplacable”
Similar to the bill of Elisa Carrio (2001) and De la Rua, the measure

incorporated all three branches of government into the disclosure regime. It

represented a relatively simple protocol for accessing governmental information,

as opposed to being a manifesto of openness, such as the Mexican law or laws

enacted subsequent to it. Its scope had some rather large exceptions; for example,

and

V

it subjected only “administrative” informat.

Attorney General’'s Off ioweveraegigentgbvenmént-di ci ar vy .

controlled businesses to the law. Procedures to make a request were relatively
simple and full responses had to be provided within a 15 day limit, extended for
another 15 days if grounded in a series of exemptions. The law provided an
acceptable list of exemptions, but did not subject other secrecy laws to this list. It
also stipulated a ten year reserve period with a lengthy maximum of 30 years for
highly classified information. Appeals and complaints would be handled by the
ombudsman. Unusually, the law provided appellants no recourse to the court
system, which constituted a problematic oversight. The law included various other
limitations: it provided no word on sanctions or protections for offending public
officials, and perhaps most notably, the law included no proactive transparency
regime; in other words, it established obligations for the dissemination of
information independent of requests.

w e a kBut'it must be taken into account that this was 2002, before standards

7 The Freedom of Expression and Constitutional Affairs Committees.

8 personal interview, Raquel Ascensio, November, 2007.

® I will discuss measurement, and benchmarks in Chapter Four. They are described in detail in the
appendix.

The
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were raised due to the Mexican law and the expanding commitments of

multilateral organizations, such as the UN-sponsored Atrticle 1XX.®?

Argentine National
Legislature 2003-05 under
President Nestor Kirchner

Chamber 2003-05
Seats %

PJ 133 52%

UCR 46 18%

Interbloque

Federal ! 3 9%

ARI 1 4%

Partido

Socialista 6 2%

Democratico

Provincial

parties and 38 15%

others

Total 257 100%

Senate 2003-05
Seats %

P 41 57%

UCR 16 22%

Provincial

Parties and

others 15 21%

Total 72 100%

Table 3.4
Although legislators claimed the bill was

articulated in a spirit of cooperation within the
Constitutional Affairs and Freedom of Expression
committees, the Chamber of Deputies was divided
into several competing blocks. Table 3.4 illustrates
that the PJ held a plurality of the 257 seats with
113, and therefore benefited from agenda control.
But deep rifts were evident in the Partido
Justicialista. One large block loyal to President
Duhalde faced-off against a substantial number of
Menemistasand a small block of P] dissidents, led
by Deputy Gerardo Conté-Grand and referred to
as the Talcahuanos Divisions in Mexico also stood
out, but the three large parties largely behaved as
three large unitary actors that served to check
each other. In Argentina the party topography had

been drastically altered by the evisceration of the

UCR. With no other sizable parties, the PJ] was predominant.

Wh at

had

been

De | AlanRajwasdm® maothd i t |

FREPASO had disbanded, the UCR were vastly reduced and a new party led by

Elisa Carrio, Argentinos para una Republica de Igualg@RI), had emerged.

Notably, the provincial parties together held the third largest block in Congress.

® Article IXX, a U.N.-sponsored organization, did eventually articulate a document on proposed
Argentine Legislation. See Memorandum on Two Drafts ofthe Law on Access to Public Information
of Argentina (2005).
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t
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Divisions were not reflected by indicators of fragmentation. Congress under
President Duhalde maintained a similar effective number of parties, hovering
around 2.9.
Roberto Saba of the Association for Civil Rights(ADC) later recalled that the
de-legitimation of Argentine politicians subsequent to the crisis of 2001-02,
insecure alliances, and general dislocation provided what appeared to be an ideal
political opportunity for the passage of access to information legislation.®® Yet
Saba's estimation of the sitwuation proved f|
a vote by instructing the President of the Chamber, Eduardo Camafio, not to
schedule the bill. The divided PJ acquiesced for reasons discussed, and when
advocate deputies did secure two motions to schedule the bill, in September 2002
and late March 2003, quorum could not be met. Invariably the bill was listed
among the last orders of the day. The legislative majority, composed mainly of
provincial parties, the PJ], and a few rancorous ex-FREPASO members, repeatedly
left before the bill came up for consideration, invoking a failed quorum. Veteran
legislator Gerardo Conté-Gr and (t hen PJ) didalismedoéseod, “ when
want a quorum, it does not happen.”
Deputies must bring home resources (“porkKk
whether or not political careers advance, and many of these resources are at the
Presi dent ' SPresidergsatrereford egerrise strong indirect control over

113

legislators (see for example, Madrid, 2003b, p.129). Consequent| vy, trans
not important electorally [for congress], because the vote is a meat and potatoes
v 0 t3%As previously discussed, provincial parties are particularly susceptible to

exchange cooperation for resources. As the third largest force in the chamber

% Personal interview, August, 2005.

84 personal interview, November, 2007.

% See, Jones and Hwang (2005), De Luca, Jones and Tula (2002) and Calvo and Murillo (2004).

% Personal interview, Miriam Aragén, October, 2007. This observation may also help explain the

failure of other institutional “integrity” reforms t



during the Duhalde presidency, these provincial parties contributed to failed
quorums.®

But motions to schedule the bill were only successful twice, while advocate
legislators insisted numerous attempts were made. To have secured scheduling
twice but to have failed on other attempts indicates indecisive majority support for
the transparency law. According to a number of legislators, divisions prevented
consensus. Gerardo Conté-Gr and commented, “the opposition
fragmented;” and Al ejandro Nieva of the UCR
different positions from the ARI, and the provincial parties also had different
posi t® Ashostshidow of the future also rendered cooperation and mutual
concessions less likely. Research into policy making, enforcement and stability
suggests a strong association between longer time horizons and increased
cooperation between policymakers (Stein, Tommasi, & Spiller, 2008, pp. 15-20;
Spiller & Tommasi, 2007, pp. 26-51; G. O'Donnell, 1993). When one has to work
with the same colleagues for years or even decades, individual priorities tend to
earn greater respect. To some extent, the Mexican Congress suffers from the same
dilemma as its Argentine counterpart because of the prohibition on reelection. The
Duhalde presidency lasted just over a year, which provided legislators with just
enough time to act on grudges and forge alliances with future winners.

One of the only possible contenders other than the PJ in the 2003 elections
was Elisa Carri6 of the ARI, but her party was in its infancy and had no national
appeal. Hence with the PJ poised to capture the presidency, there were
considerable incentives to work with this party in Congress. Nilda Garré, for
example, moved from the FREPASO to the Partido Justicialistaduring this period.

She would later be rewarded with an ambassadorship to Venezuela (2005) and her

% Personal interviews, Deputy Gerardo Conté-Grand and Miriam Aragon, November and October,
2007.
8 personal interview, November, 2007.



current appointment as the Minister of Defense (2005- ). Defection, especially
among the vanishing FREPASO, therefore contributed to less overall support for
an access to information bill.

Thus far in this section I have explained how delay was facilitated by

Presi dent Duhalde’s negative agenda power.

schedule the bill such that quorums could not be met. But two successful motions
to schedule the bill and numerous other failed attempts signaled unreliable
majority support for to schedule the bill for a future session, let alone convene
quorum. Evidence suggested the importance of divisions among parties and
defections to the PJ. Duhalde easily delayed passage, which ultimately benefited
the PJ by preventing a bill from gathering momentum and greater support. |
complete this section by examining an alternative hypothesis on delay and why
President Duhalde passed the law in May, 2003.

The CSO-led campaign did most everything it could to secure a vote on the
law during this period. In unison with the Anti-Corruption Office, 23 organizations
undertook a letter-writing campaign targeting politicians within both the
legislative and executive branches. They met five times with Deputies and Senators
during the months of September and October 2002. On the 5™ of December, 2002,
eight CSOs met with the Personal Secretary of President Duhalde, and on the 6™ of
December they met with the Justice Minister, Juan José Alvarez, where a promise
was secured: the bill would be included in spring 2003 sessions.

The efforts of the CSO community caught the attention of the British
Council and the German Konrad Adenauer Foundationboth of which became
vested supporters of the advocacy movement. The British Council organized
roundtables between politicians and CSOs. The vested advocates in the Ministry of
J ust i c-€drraptioh Wffide worked transgovernmentally (Slaughter, 2004),
holding a video-conference with the U.S. Ethics Office to learn more about

disclosure legislation. In February of 2003, signatures from more than 160

T



legislators declaring their support for an access to information law were collected,
more than the majority of votes that was needed. These initiatives illustrated the
activism and pressure the advocacy campaign attempted to apply, although—
without real results.

Promises were repeatedly broken. On the 26 of March, 2003, a minority
session was convened for the 100 legislators who had attempted to meet quorum
for a vote on the access to information bill that day. The transcript is six pages of
exasperated pro-t r ansparency | egislators condemning °
hold quWdarhiem.Chamber’ s Pr e siogeponded thatdnaryr d o Ca m:
legislators were in their home provinces, campaigning for the May election and
looking after their constituents. Deputy Marcela Rodriguez commented on this
explanation, “there is a |l ong hisignotry here t
just constiCamafowoe&kssSured them: “You coul d
this project is already sanctioned, the only thing missing is that we vote on it next
Wednesday, for which we w? WhenmsuWealheydayhave no
arrived, no vote took place. When I asked Camafio about the repeated delays, he
said it was normal. But then he confided tha

on the part ®o0of |l egislators.

Interestingly, the most compelling justification for governmental delay on

the access to information bill was crisis.

government’'s reluctance to introduce a key t
aftermath of the economic crisis, access to information was deprived of legislative

attention because of more pressing policy issues: the economy, poverty reduction

and security. Justice Minister Juan José Al v

® Honorable C4mara de Diputados, Direccion de Taquigrafos. 4 Reunién. 26 March, 2003.
 Ibid.

 Ibid.

2 Personal interview, November, 2007.



t wo, f i v B Onaita fdce, thecnisis fationale seems to contain a certain
amount of merit. Advocates pushed an access to information law hardest in the
aftermath of an economic collapsewhich perhaps did not represent the most
advantageous political opportunity. I n contr
the auspi ce g0 dif OBaOAaipénfultidparty democracy— by any
measure a more auspicious setting.

But 1 mportantly, the ®“crisis” explanati on
more important to treat than systemic causes. Put differently, opacity and
corruption played a part in bringing about crisis; greater transparency should
therefore have been a precondition for meet.
needs in the immediate aftermath. For these reasons, advocates had demanded
that leaders sign the Federal Accordor the Reform of the Argentine Political System
in February of 2002. For the same reasons, advocacy campaigns around the world
have used crises to press for laws— often with considerable success, as I will
illustrate in Chapter Four. The law was sidelined not because it was, objectively, a
low-priority reform in a time of crisis, but rather because politicians were able to
get away with treating it as such. As the third part of the chapter will discuss, the
mainstream press failed to adequately project the demands of a strong civic
advocacy movement, provided only weak coverage of legislative activity and
therefore generated few incentives for politicians to support the law. Successive
presidents were thus able to use partisan powers and a key constitutional power,
the negative legislative control associated with scheduling, to resist and delay.

A month after the Chamber President Camafio promised a law, Duhalde
finally gave the bill his blessing. It passed the Chamber of Deputies on May 8,
2003, on a Friday, when the hoopla surrounding the second-round presidential
vote smothered news of its passage. Incidentally, Fridays tend to be the best day to

divulge news that will be ignored (Patell & Wolfson, 1982). The timing suggests

% Ibid.



that Duhalde sought to minimize media coverage and public expectations for
follow-through in the Senate. The large newspapers did not treat the event with
great fanfare: the day after approval the sole news item to appear in Clarin was
three lines on page 38 (May 9, 2003) and La Nacion printed a 338 word article that
appeared on page 10. Duhalde had backed Nestor Kirchner in the runoff against his
nemesis, former President Carlos Menem. An early enactment would have placed
an undo burden on Kirchner by creating public expectations for immediate
enactment. Early passage may have even hurt Duhalde himself. When it became
clear that Kirchner would win the second round against Menem, only then did the
law pass.

The question then becomes why did the PJ pass the bill at all? The Minister

ofjustice at the time, Juan José Alvarez, cl a
Congress to pass the access to information ©b
“important signal to t W®ueitortheeconomid i onal ¢ ommu

implosion of 2001-02, Argentina found itself under the microscope of both markets

and its sole lifeline, the International Monetary Fund (IMF). Passage of an access

to information law provided a positive signal to creditors. It was also an important

symbol domestically. The President had signed the Federal Accordin February of

2002, promising to act on the issue. Not passing the law meant Duhalde would

have been remembered as the President who killed a transparency initiative during

one of Argentina’s darkest, most opaque per.
Finally, the Partido Justicialistau ndou bt edl y acqui esced on t

passage cognizant that it would be snuffed in the PJ-dominated Senate. Sebastian

Saiegh (2004, p. 10) has collected telling figures on the type of bills more likely to

be killed in the Senate versus the Chamber of Deputies. The Senate was 30 percent

more | ikely to kil | ankhhe Charsberosfipertentunsre likedye pol i cy

to kill ®“political and civil rights l egi sl a

94 Personal interview, November, 2007.



“penal | %thdn shé Ghanmber of Deputies. These figures provide some
degree of backing to claims made by politiciansande x pert s t hat more “ sy
legislation is likely to be killed in the Senate. Congressional veterans such as
former UCR Deputy Jesus Rodriguez and Miriam Aragon, a congressional staffer
with over two decades of experience in the legislature, described PJs t r at ey “ 101 : "’
“pass them for symbolic purposes i°h the Chan
Because Ar gent i n ahird of heleast populagd pvoeirsces onp-e
halfof the seats,>Senat ors are |l ess concerned about *nh
regar di ng “quality of government” than they ar
governors and constituents.

The advocates I interviewed did not suspect the above strategy. Though

they blamed Duhalde for delay, they saw hope in the inauguration of a president

who might be better disposed to a timely enactment.

3.5 Kiling Comprehensive Legislation:

Resistance and Appeasement under President Kirchner
There were some hopeful prospects once President Kirchner took power in 2003.
The advocacy campaign sensed promise now that the bill had passed the Chamber
of Deputies. Kirchner and his wife had also presented themselves as sympathetic
to the cause of social and human rights, which boded well for political rights. But
prospects quickly began to dim for comprehensive regulation. This section
analyzes the various strategies used to cripple progress towards enactment. These
included assigning the bill to multiple committees, conflicting legislation, and the

“swiahdebhai t ” tactic refl ecte@eduyb/o3.Findllg i ntroduc

% These figures were based on 1989-1995 data, and therefore provide somewhat of an incomplete
picture.

% Personal interview, Miriam Aragdn, October, 2007.

7 Personal interview, October, 2007.

% See Calvo and Murillo (2006). It is the most malapportioned Senate in the world.



when advocacy did not curtail, PJ Senators used their partisan majority to alter and
effectively kill an access to public information bill.
President Nestor Kirchner assumed power with a generous majority in both
chambers of Congress (refer to table 3.4). Table 3.4 illustrates how the PJ]
continued to dominate the Senate and enjoyed a clear majority in the Chamber.
Meanbhile, growing regionalization of non-programmatic parties diminished the
ability of traditional parties to counterbal ance t he PJ’s majorities.
These party dynamics did not augur well for an access to information law,
but neither did several other factors. First, the transparency bill had been
distributed to five committees in the Senate.® As in other countries, distributing
a bill for consideration in numerous committees tends to be a tactic employed to
bog down legislative progress, adding further veto points to the approval
process.'”® Secondly, consideration of the bill was led by the Constitutional Affairs
Committees pear headed by the President’ s wife, Cr
This rendered her disposition toward a law one of the most important
determinants of the | aw’ s treatment. Thirdly
appeared to directly conflict with another proposal then being considered on state
secrets. Introduced by t he S%thedilleasssid Def ense
to have been sponsored by Ar-gthasimeagancys secur i
at the center of the Senate Bribery Scandaif 2000 (Farmelo, 2003). There were
suggestions of combining the two bills.
Such a move would have unquestionably distorted the intent of an access to
information bill by biasing it toward greater secrecy. Better practice access to

information laws provide for secrecy provisions within their list of exemptions, but

% These included Defense, Systems, Media and Freedom of Expression, Administrative and

Municipal Affairs, and Constitutional Affairs.

“This claim is supported by Cristina Fernandez de Ki
project, the president of thec hamber sends it t oFrvoam itohues erotnmino Ises,i o“nksa
Data: Traba E€larin.BsiJyne) fo@d os . ”

"' It was eventually passed as Leyes Secretas y Reservadas, 26.134 (2006).



secrecy is the exception. Consideration of the Secrecy bill signaled a purposeful

attempt to weaken the progress, if not the legal intent of an access to information

bill. “They muddi“as stehret epd aNe sntgo rf iBdrda gl i, o
lead supporters from the Anti-Corruption Office.'”

The CSO-led lobby took a hiatus®*dur i ng Presi dent Kirchner’
“honeymoon” period, but regrouped in October
cal IRefldmNow® ( Reforma Yal!). It was yet another
to their promises for political reform.

The administration responded, but not in the anticipated manner. In
December, 2003, President KiSecretrmwf@r announced
l nstitutional Reform and Democratic Strength
Staf f ’ s 'aviarfaiOghenarte would lead the new agency,*® which rolled
several of the Anti-Cor rupti on Office’ s pending project s
measure included provisions for participative rulemaking and open meetings,
similar to the U.S. Administrative Procedure Act (1946). It also included an access
to information provision that mandated disclosure obligations for the federal
executive. Roberto Michele, former Transparency Projects Director of the Anti-

Corruption Office (1999-2003), insiststhat Oy hanart e basically <cu
what we did and pgPut it into a decree.”’
The measure furnished Kirchner considerable political advantages. On a
first level, because the decree lacked the force of a law, the possibility existed that
it could be reversed or replaced by the president. Secondly, as one of the lowest

measures on the juridical hierarchy, a decree was unable to challenge laws or

102 «

Nos embarraron | a cancha.”

'3 Personal interview, July, 2005.

'°4 Personal interviews, Ernesto Cussianovich and Roberto Saba, November, 2007.

> Jefe de Gabinete.

“®“Oyhanarte had secured the passage of the Federal Di
law in 1998. She was also co-founder of Poder Ciudadano.

"7 Personal interview, November, 2007.



constitutional provisions. Hence Kirchner avoided the inter-ministerial and
constitutional conflicts that could have arisen. Measures such as the Banking and
Fiscal Secrecy Laws would remain unassailable as would other agencies, including
the SIDE. It also relieved the Senate from some of the public pressure to enact an
access to information law.

Kirchner managed to please quite a few access to information advocates
while simultaneously weakening the drive for comprehensive legislation. Several
organizations merely sought a legal right to press their demands for information.
These “satisf i cer 6VilAssowsiationddn Equity antl dustieed t h e
(ACIJ),® among others, in effect dropped out of the advocacy campaign after a
much drawn-out four year drive. They felt that a
all, the much touted City of Buenos Aires law had not even been implemented.
Even if a national law were secured, it might prove meaningless. It was argued that
with continued pressure the decree could prove almost as effective as a law. Others
held that a decree, which could be reversed and whose jurisdiction was limited to
the executive, was simply not robust enough; the law also had to regulate the
Judiciary and Congress. Moreover, they argued it was poorly funded and lacked a
public profile; the spirit of the new institution was wrongheaded.

The CSO lobby nevertheless remained substantial and influential. The core
organizations, CELS, CIPPEC, ADC and Poder Ciudadanastill aimed to secure a
law. They regrouped in 2004. In May of that year, 20 CSOs presented 500,000
signatures for political reform to Vice-President Daniel Scioli, with comprehensive
access to information legislation among their top demands.*® The CSO lobby

attracted public support in several unorthodox ways. For example, they placed

“"personal interview, Ezequiel Nino (ACIJ), October,
at our disposal, we have enough.. more than enough,
he said, “it does not ¢ ompl rewebaveyodémamdehatiton, but i f it

functions better.”
“pPresentan 500, 00 0RefoimaPnalsi tHNachpip Mag, 20a4. | a



clothes hangers pinned with proclamations on the fence outside of Congress.

These proclamations asked people to demand t
to i nfor mat i on" Bheylmetwltholagitlatots in thd €hynhber bf

Deputies and the Senate.

These attempts to move the law forward gained attention. In June, 2004,
Cristina Kirchner announced the Senate would be making changes to the bill.™
The Senate scheduled a hearing for June, followed by subsequent hearings in
August, September, October, November and December of 2004. From the
beginning, it was clear that Senators had disregarded international standards and
were developing their own highly unorthodox interpretations of access to
information legislation. The threat to the news media became clear in the first of

eight official hearings. On June 22™

'2004, PJ Senator Jorge Yoma insisted
disclosure obligations applied to the news media. He argued that government
advertisements placed in the media represented a government contract or subsidy,
and therefore media outlets should be subject to access to information requests.
This interpretation was backed by the President of the Senate, Cristina Fernandez

de Kirchner:

A citizen not only has to be guaranteed [his right to information] by the
power of the state, by his mayor, his governor, his legislator and his
president—those who manage funds and things that have to do with him—
but also by those who manage his opinions and his freedom of thought."

The country’'s |l argest news "meaddut@aged:wner s asso

This is supposing that the advertising in the media acts as a subsidyj; it is an

audacious interpretation of the contracting of advertising space. I do not

share it, in no way.... ™

"¢ Pr ot eE$Q oan gerneasNacion 29 September, 2004.

“"“Preocupaci 6n de ADEPA LpWNaciongjsng,oonges a | a Prensa.
"* Senatorial Hearing, 22 June, 2004.

"3 Asociacion de Entidades Periodisticas Argentinas.

" President of ADEPA, Laura Laifio, Senatorial Hearing, 22 June, 2004.



Following this June 2004 hearing, leaders of the CSO lobby conducted a retreat in
which editorial staff of major newspapers participated. Until then, the news media
had remained curiously out of the debate, much to the bewilderment of the CSO
community. As [ will illustrate in greater detail in part three, media interest in the
bill surged once it became apparent that the Senate bill posed a threat to their
interests.
In December, 2004, a year after President Kirchner had issued decree
1172/ 03, the Senate pass €€thatacorruptedlthe ess t o i nf
original intent of the Chamber of Deputies measure. Two statutes provide
sufficient evidence to comprehend government
that information was to be proviiBd only if
provision effectively gave government carte blancheto decide what was and what
was not of ®“public interest.” Second, the bi

individuals seeking information held by non

private companies and CSOs."” This provision is what drove the news media to
defend its privacy. Commenting on the law with diplomatic tact, an international

aut hority on disclosure | aws wrot e: it appe

on private bodies, going beyond the standards established in otherj ur i sdicti ons. ”
As constitutional expert Dannatarbedthabsay opi ne
ri gHThe bill was enacted by the majority PJ

votes. Whereas in Mexico no chamber of Congress contained a partisan majority

"> Expediente 16/03.

" Sections 1and 3 contain the two weaknesses described in this paragraph. See Article IXX (2005,

pp- 10-11).

"7 Private companies are considered subjectto t he | aw i n section three, if th
functions” or hold “public information.” These statu

government subsidies to any industry, or even government advertising, might be considered
sufficient to justify intrusive requests into private corporations.

" See Article IXX (2005).

"9 Personal interview, October, 2009.



that could unilaterally impose changes, in Argentina it was ultimately majority

power that neutralized a transparency bill.

I n many ways the failure of Argentina’s ¢c
information | aw resembles Mexilceo’ 66, f“atiHe dr iag
to information,” in 1981 and 1997. Il n both c

some sort of forum™® for discussing legislation, but opponents of openness skewed
the interpretation of legislation such that the burden of obligation would fall on
the news media rather than government. Powerful presidents in Mexico (1981-82)
and Argentina (2005) prevented the enactment of a strong measure—a measure
t hat would in effect 1 mply the surthender of
discretion afforded by secrecy.
The bill went back to the Chamber of Deputies, but legislators
understandably avoided considering a bill that had been sponsored by the
President’s wife and was anathema to the new
reported that CSOs continued to call, demanding an override in the Chamber of
Deputies.” Other access advocates insisted it would be best to have the Chamber
pass the bill, and fight its constitutionality in court. Few attractive options led to
inaction.
Three presidents had been able to use their partisan and constitutional
negative agenda setting powers to delay and resist transparency legislation in spite
of extraordinary advocacy. Direct blame can fall no where else but on politicians.
However, indirect blame must be attributed to the lack of an adequate
promotional and enforcement mechanism. As the last part of this chapter will
illustrate, the relative weakness of media coverage and advocacy in large part

facilitated political delay and resistance.

? Much less so in the Argentine case—forums were held in the Senate.

! Personal Interview, Raquel Ascensio, November, 2007.



PART 3 CHAPTER 3
WEAK NEWSMEDIA

The Argentine news media appeared largely absent from course of events as
depicted in part two, and indeed, during research it became increasingly clear that
news media support was largely missing from the CSO-politics equation.

In order to gauge the extent of this absence, I conducted a content analysis
of leading publications, La Naciénand Clarin. I begin these last sections with a
description of the publications and content analysis used to evaluate news media
support. In the second section I complement this quantitative assessment with
interview evidence. Based on these findings, in the third section I advance several
rationales to account for coverage of access to information legislation and policy in
Argentina more generally. I highlight the important role played by press
independence and market conditions. The final section examines journalistic
perceptions based on survey evidence and interviews.

Overall, I find limited support for access to information within the news
media: relatively stronger for La Nacionand weak for Clarin. I also find that weak
media support for the right to government information stems from questionable
press independence. This phenomenon, in turn, finds its roots in authoritarian
leaders, high political and economic centralization, and a relatively uncompetitive

media market marked by one-firm dominance.

3.6  Description of the Content Analysis

Similar to the chapter on Mexico (ch.2), the content analysis gauges press support
for access to public information based on quantitative indicators, the most
important being salience the number of news items that deal specifically or
tangentially with access to public information as a right or legislation. The content

analysis included news production of the two most widely circulated newspapers



of serious repute, Clarin and La Nacion.The analysis spans nearly a five year
period, from six months before President De la Rua took office in 2000, to the end
of 2004, when the bill was effectively killed in the Senate.

Similar to El Universalin Mexico, Clarin tends to be regarded as centrist in
political ideology, G6%Tteovemhaumgeitlmoeocoord®“i ndex
of government. La Nacion, meanwhile, is a respected publication with a center-
right stance not eRefoima lafagt thelowiher okLe Nadiénk i c 0o’ s
Julio Saguier, is friends with the Juncos of Reformain Mexico.” La Nacionis
typically recognized as an independent and critical newspaper, especially with
respect to the Partido Justicialista.

As in the Mexican case, articles were generated directly from the print
version of newspapers’ weblerettom,sheusi ng keywor
verisimilitude of web articles was confirmed by comparing one full week of
newspapers each year for both publications. I also surveyed the years since 1997 in
order to discard the possibility that either publication had set an earlier news
agenda for access to information. Finally, I surveyed a wider panorama of the
Argentine press for evidence of reports on access to information. Advocates who
participated in the campaign for an access law pointed to the existence of some
radio coverage from interested journalists, but televised reports apparently did not

appear.

122

As discussed in Chapter One, the term refers to how coverage reflects the degree of consensus. I

also interpret indexing to respond to balances of power in party politics and the likelihood of

politicians to punish the press for their coverage. These ideas will be developed throughout the

remainder of the chapter.

'3 Personal interview, November, 2007.

4 Identical to research in Mexico, I phrased searches in four configurations in order to maximize

results: “acceso a | a inf,or‘mheriédmnhd g alca eisrsf dromd mif o
right to public information), “acceso a informaci 6n,
informaci o6n” (right to information).



As in the Mexican case, a “strong agenda’”
seven news items for any given month, signifying an average of one news item

every three days:

1-2 news items ------ 34 news items ------- 5-6 news items ------- 7 or more news items
Weak Moderately Weak Moderately Strong Strong

As voluminous agenda-setting research contends, repetition is how news
impresses itself upon the public and policy agendas (Dearing & Rogers, 1996, p.
62). News items include articles, any type of editorials and/or references.

The second purpose of the content analysis is to evaluate the motives and
strategies of the news media outlets, including whether the evidence suggests
coverage influenced the outcome of the access to information campaign. I
complement the findings of the content analysis with in-depth interviews

targeting members of the press and key political figures.

3.7  Background on News Publications: La Nacion and Clarin

Argentin a Clarin is the centerpiece of the Grupo Clarinconglomerate and holds

the third largest national market share'*>—35 percent—of any newspaper in Latin

America. The publication officially belongs to the Artes y Editoriales Gréaficas

Corporation, which represents one of dozens of business divisions belonging to the

media conglomerate Grupo Clarin.Table 3.5 provides an illustration of Grupo

Clari s i nterests at the end of 2007. The comp
ownership in 2007 with a market capitalization of approximately US$2.57 billion

dollars and yearly net profits of close to US$100 million dollars. It is one of the 10

largest Argentine companies, spanning television, radio, print, internet, paper

"> Chapter Four discusses ownership concentration rates in greater detail.



production, and text bo gpiHnsipal cible catellitddantdh g t he c ou
internet systems.
La Nacionrepresentst he number two national newspap:
oldest and arguably its most respected. It claims approximately 12 percent of the
national market share for newspapers, but owns various other interests, including;:
Rolling Stone(Argentina), Ahora Mam@, Lugaresand El Jardin among others.
Despite their different journalistic approaches, Clarin and La Nacionhave
shared several business interests. With a Spanish partner, both companies jointly
ran the media acquisitions company CIMECO,"° at least until June 2008, upon
which time La Nacionsold its interest to Clarin. Each owned a third of the
enterprise; the other third was purchased in 1999 by the Spanish multimedia firm
GrupoCorrea ClI MECO owns Mend d&osaAndesand thafeuittn g dai | vy,
largest newspaper in the country, La Voz del Interior,based in Cordoba. Clarin and
La Nacionalso co-jointly own the news wire agency Diarios and Noticias (DyN),
which caters to approximately a third of the
Perhaps the most strategic of La Nacion s @laril s shared hol di ngs
the largest news print producer in the country, Papel Prensawhich controlled 6o
percent of the national market for newsprint. Ownership in the company
originated from a deal struck between La Nacion Grupo Clarinand the military
government (1976-83) in 1977. Grupo Clarincontrols 36.9 percent of the company,
La Nacién36.9 percent and the government the remaining 26.2 percent (Blanco &

Germano, 2005a, p. 72).

6 ~7 . . . . . .
“® Compaiia Inversora de Medios de Comunicaciéon (Communications and Media Investment

Company).



Argentina's Grupo Clarin

PRINT

Ownership 100% unless marked

Arte Grafico Editorial Argentino S.A. (Clarin)

Diario El Clarin Newspaper
Diario Olé Newspaper
Collectables Book series
Editors Moda y Tejido Book series
Anuario Autos Car Guide
Revista Viva, Revista Ensefar, Revista "Genios", Revista "Jardin de Genios" Magazines

Artes Graficas Rioplatense S.A.

Printing Company

Elle Magazine, Elle Deco and Elle Novias

Fashion magazines

Tinta Fresca Ediciones S.A.

School text books

Editorial La Razon S.A.

Free Newspaper

Compania Inversora en Medios de Comunicacion S.A. (CIMECO)

Media Investments 50%

La Voz del Interior

Newspaper (provinces)

Dia a Dia Newspaper Owned by La Voz del Interior
Los Andes Newspaper (provinces)

Comercializadora de Productos Graficos Brasileiros Ltda Print sales and distribution 99.23%
Diarios y Noticias (Dyn) News Service 25.60%
Impripost Technologies S.A. Digitalization Service 50%
Pagina/ 12, Rosario/12 Newspapers

Papel Prensa S.A. 37%

TELEVISION, FILM

Channel 13 (Buenos Aires) and 8 channels in 8 other provinces

Television Stations

Todo Noticias, Volver, Magazine, Metro, Multideporte

Pay TV Stations

Patagonik Film Group, Pol-ka, Ideas del Sur Film and TV Production 30%
Cable Vision S.A. Pay TV and Cable 60%
Cable Visién, Multicanal, Teledigital Cable Service

TeleRed Imagen (TRISA) S.A. Pay Sports TV 50%
Televisién Satelital Codificada (TSA) S.A. Satelite Signal 50%
SuperCanal Holding S.A. Pay TV 20%
RADIO

Radio Mitre S.A.: Radio Mitre, La 100, Radio Mitre 810 Radio Stations

INTERNET

Clarin Global S.A.

Internet Design and Services

Clarin.com: empleo.clarin.com, inmueblesclarin.com, autos.clarin.com, ole.clarin.com

Ciudad.com: cidadelinternet.com.br

Ubbi.com: ubbi.com.cl, ubbi.com.br, ubbimusica.com

TV, Radio: canaltrece.com.ar, radiomitre.com.ar, radiomitre810.com.ar, la100.com.ar

Cable, Satelite: TN24horas.com

Vontel S.A.

IP Telephone Service

Oportunidades S.A.

Buy/Sell Internet Site

INTERNET PROVIDERS

Primera Red Interactiva de Medios Argentinas S.A.

Internet Service Providers

Fibertel, Flash, Ciudad Internet, Fulzero

OTHER BUSINESSES

Ferias y Exposiciones Argentinas (FEASA) S.A.

Exposition Company (fairs)

UNIR S.A.

Correspondence Logistics

Gestion Partida S.A.

Remote Assistance for ExPatriates

Inversores de Deportes S.A.: Teledeportes

Marketing and Sales of Sports Concerns

ExpoAgro S.A.

50%

Table 3.5




Despite being competitors, La Naciénand Clarin have a long history of
collaboration. As Public Relations Director, Martin Etchevers at Clarin admitted,
“we compete in good f"aliidwidelpbel@dvedtleat al ong gr ea
relations remain positive due to the inter-marriage of the families at their helm,
most prominently, the Nobles of Clarin, and the Mitre and Saguier families of La
Nacion.

The influence of these two newspapers, particularly Clarin, is difficult to
overestimate. Whereas La Nacion exercises considerable influence over elite
opinion, Clarin simply drums its messages into the Argentine consciousness
through its sheer size. It is not only unsurpassed in number of readers and national
reach, but it recycles its newspaper news through dozens of radio, television,
internet and cable stations. Clarin also dominates ADEPA,*whi ch is the coun:t
principal media owners association. ADEPA leads the media lobby within Congress
and the Executive branches( J oh ns on, 2 0 0 3Qne prosnth¢nft Hoss¢ f , ” n. d.
Communications Committee disclosed a popular political belief about Clarin that

communi cates its perceived influence: t hey

one week of negative front-page Clarinc o v e r*a g e .

3.8  Findings: The News Agendas of Clarin and La Nacion

Overall, the content analysis illustrates that Argentine newspapers produced well
under half the news items than did comparable Mexican publications. Over 56
months, from July of 1999 until the end of December 2004, an average of 2.3 news
items were published per month at Clarin and approximately double that for La

Nacion, at 4.5 (refer to figures 3.1 a), 3.1 b) and 3.2). The median averages were even

"7 Personal interview, November, 2007.
" Asociacion de Entidades Periodisticas Argentinas (ADEPA).
9 Personal interview, November, 2007.
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lower, at 1.0 and 3.0, respectively. In qualitative terms, gross monthly news production for
the entire period under analysis—from July of 1999 to December of 2004—resulted in a
“weak” newsCladngpenrdd aa f“omoder at el yaNacBmk” agenda f
Examining the news agenda by period [refer to figures 3.1 a) and 3.1 b)], coverage of
access to information remained mostly weak to moderately weak until the end of
November of 2002.
The lack of coverage is striking given the events that occurred during this period:
the Anti-Cor ruption Office el aboration of the | aw
successful motion in the Chamber of Deputies to schedule an access to information bill,
the Senate Bribery Scandathe defeat of the Alianza in 2001 elections, among other
notable occurrences.
These results reflect the entire duration of the campaign, nearly five years. In order
to facilitate comparison between the 30 month content analysis I performed for Mexico in
Chapter Two, I will henceforth focus exclusively on the 30 months of greatest CSO
mobilization, from May of 2002 until December, 2004.
During this period, news production increased substantially for La Nacion
averaging 6.8 news items. It rose only slightly for Clarin, to 2.8 news items per month.
Figures 3.1 a) and 3.1 b) illustrate the average monthly coverage for both the 56 and 30
month news agendas analyzed. Clari s agenda r e malaNaabn sweak, ” an

production moved from modeomagely weak” to “m
The results suggest that while La Nacion may have become more sympathetic to

the issue over time, Clarin’ s i nt erest remained | argely wuncha

size differential between these two companies; some scholars argue that large firms

assume less critical stances because they present bigger targets for government

punishment. Comparatively, these results pale in comparison with the Mexican agenda,

where averages exceeded 10 news items per month, reaching a high of around 45 news

items during peak months.

Figure 3.2
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56 Months of Campaign Last Two and a Half Years

Figure 3.2 illustrates a graphic representation of the last six months of 2004, during
which time Clarin and La Nacionproduced roughly a third of all the articles for the 30
month sample analyzed. That is to say that in one-fifth of the time period analyzed, they
produced one-third of all news items. This six month period, from June to December,
2004, corresponds to senatorial deliberations over the law. During this period, the Senate
discussed contentious disclosureobli gat i ons t o b-gopekaomdnbal " nent
such as CSOs and the news media. Thus the swell of coverage during this period appears
to respond to the threat posed by the new bill that was being elaborated by the Senate. In

this sense, reporting on access to information suggests reactiverather than proactive

coverage.



Figure 3.3

Access to Information News Items by Period

El Clarin La Nacién

33
52.
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78
66

Dark -Total News Items 30 months
Light -Last 12 Months (2004-05)

White -Last 6 months

The first “strong” spike in coverage occur
CSOs demanded a vote before the legislative session came to an end in December [refer
to figure 3.1 b)]. May and June 2003 illustrate a second surge in news items as the law
passed the Chamber of Deputies. A third peak took place in December 2003, when
President Kirchner enacted decree 1172/2003. The fourth peak in May 2004 came in
response to the Senate’s announcaeiaetartingih hat it
June. Finally, news production on access to information surged in October of 2004. Here
it became clear that the Senate was ignoring the half-sanctioned bill from the Chamber of
Deputies and instead elaborating its own bill. This bill ultimately corrupted the intent of
an access to information law, effectively killing legislation.
As can be expected of coverage that responds to or follows events, news items
tend to bunch around the pivotal happenings of the three year period described in the
preceding paragraphs. Notably, the press did not take advantage of major political
opportunities. For example, no strong linkage was forged between the Senate Bribery
Scandaland the need for an access to information law. In other words, the news media
overlooked catalysts for reform. In doing so, it provided politicians carte blancheto ignore

CSO demands for legislation. The press provided no big stick, no shaming device.



Counting the number of news items provides only a partial indication of attention
placed on the issue. The size of news items and their relative focus is also salient. The day
after the Chamber of Deputies voted to send the bill for consideration to the Senate, for
example, the sole news item™° to appear in Clarin was three lines on page 38 (May o,
2003). La Nacionprinted a 338 word article™ that appeared on page 10.

Figure 3.4 illustrates that during the last 30 last months of the access to
information campaign most articles made only extended referenceo access to
information, rather than focusing squarely on the issue. More than 60 percent of La
Nacion s 202 news items constituted mere referen
Reforma in which only 20 percent of the 459 news items amounted to references. The
results for these two Argentine firms suggest the policy was of less consequence than

issues associated with it, such as the politics of Congress, or reforms broadly conceived.

Relative Focus of News ltems

Percentage of News Items
Ul
o

La Nacion Clarin
Figure 3.4

°“ Derecho a | ©rlhdToRinphcti 6tna Clarim tlid pubtlishta im@resubstantial article

on Saturday, 10 May, 2003. Evidently Daniel Santoro, founder of FOPEA was responsible for most of Clarin’ s

interest. Santoro remained the most prominent supporter of the issue, principally through FOPEA. I

interviewed Santoro in August of 2005, but he did not provide any substantial commentary on the extent of

Clari s agenda. I nstead he spoke of the | ack of awarenes:
“Di putados aprobdé el Cacé¢dDepuaileas ApfporomaciAGrmess to I n



There was no dearth of access to information topics to be made into news. Several
non-profit wire services, including Infocivica and Asociacion Civil Periodismo SocialCivic
Social Journalism Association), produced a constant stream of reports on access to
information from which news media outlets could choose. Even more newsworthy, a
literal explosion of access to information laws swept through the region in 2002 through
2004, including those of Mexico, Peru, Panama, Dominican Republic and Ecuador that
might have provided grist for news items. Finally, the attacks of 9-11 had caused the U.S.
Bush Administration to clamp down on freedom of information, especially during 2002
and 2003. This trend generated substantial news around the world.

Figure 3.5 compares the percentage of news item frames—government failures
(criticism), versus access as a solution (expectation of positive change)— in order to

* Negative news, i.e. criticism, tends to reinforce

arrive at an approximation of tone.
pressure. As research has shown, people react asymmetrically stronger to negative news

(Soroka, 2006). La Naciénand Clarin both illustrate relatively balanced coverage, with

solution frames accounting for approximately 60 to 65 percent of all coverage. This

compares favorably to results obtained for Mexico, where approximately 40 percent of

Reformd s news itemai hugéli gHowedveéer, this anal ysi
the intensity of tone, which we will discuss shortly. The most significant difference

bet ween the two countries was t hd&efarhaeer quant

produced approximately five times more news items for the 30 month sample than did

Clarin.

% Government failure frames highlight, for example, the failure to legislate in 2003; solution frames stress

access to information as a solution to problems encoun
anticipated access to currently restricted Supreme Court decisions. The analysis excluded news items

without obvious failure of solution frames.
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Figure 3.5

Moving beyond a purely quantitative appraisal, the intensity of tone was strikingly
muted, particularly in the case of Clarin. In August of 2004 after the Senate changes had
become known to the press, for example, an editorial in Clarin ends with a highlighted
section: “the access to information bill, whi
government, runs the risk of returning to ground zero if the Senate does not address it in
thecur r e nt '8leapsearsahat. Clarin employed editorials to state the obvious
rather than put forward its own opinion. Clarin appeared to avoid making demands or
using a confrontational tone. When it did include a barb, the news item was often hidden

and attributed to a third party. For example, on December 17, 2002, an article with a

promising title, “Promise Unfulfilled”, i's a
charge of a “promise unfulfill ed?”aluwstoattri but
B“Demora en | a L ey Clario.borAegust, wé40r maci én. "

The text i nElproyeatmde leyade Acaeso ala Ihformacidon Pablica, que daria mayor

transparencia al Estado, corre Elriesgo de volver a foja cero si El Senado no activa su tratamiento en El
actual periodo de sesiones.’”



legislate before the December break of 2002. When asked why the tone at Clarin was so
docile, the Public Relations Manager at Clarin, Martin Etchevers, responded:

There is a role for journalism to try to elaborate consensus, to try to find a point

within all the voices, a more conciliatory journalism.?*

Despite relatively similar numbers of failure versus solution frames, La Nacion s

coverage stands out as harsher than that of Clarin. In December of 2002, for example, La

Nacionr an an edi torial, ®wbenohi ogaDemdc Caaoygr &ss

move forward with anti-corruption legislation. In both newspapers, however, the
coverage lacks the vituperative criticism meted-out by the Mexican media.

Because of a lack of editorial support, the law had the outward appearance of being
the project of assorted special interest CSOs, a few international organizations and a

handful of activist journalists. Headl i

s u

Cor r u p%(lia dacion), c'eSAs to I nformat'¥ChlrinLamdv De mandec

“CSOs, With t h%®{ClarinDustifiabB inplieé that dccess to information
was demanded by a group of interested CSOs and journalists, rather than the press or a
wider spectrum of society in general. Over the months of July and August 2003, for
example, a new CSO-led campaign, jReforma Ya!added further CSO demands for access.
Included in the news from this period are visits from delegates of the OAS, Transparency
International and the Inter-American Press Associationall of which emphasized the need
for access regulation.

Roberto Saba,”” a leading advocate of access to information, commented that
politicians tended to see the law as a product of special interests, especially anti-

corruption crusaders:"*° “

it was not just that government

r

resented the peopl e and ¢ pechaps didamdt hetpohe behi nd
4 Personal interview, November, 2007.

B¢ Negar | a DaNacdn B Beceimber 2602.

%« os ONGs Impulsan un Pl daNafiémdctéberamar | a Corruci én.

7« Piden una Ley de A cChrinsypDecambbracol nf or maci 6n.
3« L as ONGs, Con Blario.y2®ecéner,Baop pi 0. ”

9 Founder and Director of the Asociacibn de Derechos Civiles

" Personal interview, August, 2005.

' Personal interview, August, 2005.

(S



advocacy movement that the Anti-Corruption Office, a brainchild of the Radical Party,
was proposing the law to a PJ government. Furthermore, La Nacioncame down hardest
on Presidents from this party, Eduardo Duhalde and Nestor Kirchner but this newspaper
is a well-recognized critic of the Partido Justicialista Thus in contrast to Mexico, where a
newspaper thought to be sympathetic to the PAN was the most critical (Reforma), in
Argentina, the most critical publication was considered as relatively adversarial (La
Nacion) . Mexi co’ s FoXxReformalsd conoter digemiass pure rant
have done so in the case of La Nacion Most politicians I interviewed noted La Nacién s
relative prominence as a criticand Clarin s r el ati ve absence.
Editorials represent an effective indicator of the importance allotted to an issue
and provide a yardstick of the news mm&dia’ s w
Nacion produced 45 editorials that either referenced or spoke directly to the issue of
access to information during the 30 month period analyzed, a little less than half of
Me x i Reafornsg El Clarin only produced 14 editorials, over the period, approximately
one editorial every two months. As figure 3.3 illustrates, most of that coverage came
within the last six months during Senatorial deliberations.
Despite its overall weak performance, Clari s appr oach to access t
appeared to change in 2004. On the 4™ of March, Clarin published an article in support of
President Kirchner * s r ecent decr e eClarinltektBodks®l0iOrdad: I n t ypi ¢
Ending the state’s culture of secrecy and augm
requisites for the fight against corruption. The correct application of the decree
1172 will contribute to this.'"**
Notabl vy, no mention was made of the decree’s
advocates were still demanding a comprehensive access to information measure. Yet just
over a month later, Clarin came out with the first editorial of the year that plainly

advocated a full, comprehensive law." This was around the time that Clarin increased its

agenda for access. Maria Baron of CIPPEC describes the last half year of 2004:

142 «

I nformaci é6n So b Clarig. g 8drch,don4. PUb1l i ca.’
el ey de Acceso a | &larinn2fApril, mayci 6 n PUblica.”



Week by week the attitude of the press would change. Various times La Nacion
would come out with editorials and we coul dn’t
helping us quite a bit. They would publish our complaints and help us by putting
in advertisements..."**
According to Roberto Saba of the Asociacion de Derechos Civileshe press became more
partisan to the issue after a coalition-building retreat carried out by the CSO lobby:

We made a sort of accord, the newspapers started to produce articles. And this is
when the government thought that the news media was behind it. They perceived
it as a theme pushed by the media. They got suspicious and did what they did.

Saba and others in the CSO lobby felt that the government perceived a conspiracy: that
the access to information movement was an internationally backed anti-corruption
initiative bent on undermining gover-nment’'s a
Corruption Office pointed out that the Kirchners attitude toward the lobby resembled
that of Gener al J'paranoiDtowandsifogeipn iRteraste Robest de
Michele of the Anti-Cor rupti on Of fice commented: “Everyt:!|
transparency or accountability is perc®i ved a
The Kirchners saw the private sector and foreign interests as the drivers of a donor-
sustained CSO advocacy movement. Roberto Saba particularly regretted not having
framed the access law more broadly in order to avoid the anti-corruption stigma."’
Sever al CSO representatives in part attribute
conspiratorial attitude.

During all but the final months of the campaign, the editorial agendas of Clarin
and La Nacionwere not particularly forceful; but editorial campaigns dedicated to other
less polemical issues indeed were. La Naciénalong with Poder Ciudaland*® (Citizen
Power) and sever al ot her CSOs set an editoria
law.” “The Most Ur g &livids UrhantedHanmbig tookeplae ai gn  (

concurrent with the CSO lobby for access to information, halfway through 2002. It turned

"4 Personal interview, October, 2007.

> President of Argentina 1946-52, 1952-55, 1973-74-

1% Personal interview, November, 2007.

7 Personal interview, October, 2007.

% Poder Ciudadano was also one of the leading proponents of an access to information law.



out to be an unqualified success. The campaign gathered over 150,000 signatures for

legislation, which ultimately provoked enactment. The news media had set another

editorial agenda for the renovation of the Supreme Court, which was dominated by

Menem-er a judges viewed as “obstructionist.” Thi

intentions of President Duhalde, a political adversary of the ex-President. These agendas

demonstrated the media’ s capaci-teyendampaignfder t ak
The question becomes why they did not do the same for transparency legislation.

Notwithstanding the presence of a vigorous CSO movement for access to information, the

press did not set a strong agenda for this right until it was too late. The next section

further elucidates why.

3.9 A Media Agenda? Interview Evidence

Evidence from the content analysis—the number of news items, their distribution over
the period in question, their relative focus on access to information, their tone and
editorial production—demonstrates the weak (Clarin) and moderately strong (La Nacion)
news agendas for the period 30 months prior to passage. Notably, these publications

respectively emitted “weak” and moderately w
the promise of an access to information law was most fresh—during the De la Rua
administration. In this section I find that interview evidence supports the notion that
these media outlets did not strongly commit to the issue. I do note, however, that La
Nacion’ s minent was substantially stronger than that of Clarin.
Unlike in Mexico, where politicians, experts and media integrants acknowledged
an aggressive campaign, this section reveals interview evidence to support the findings of
the content analysis that news coverage was moderated and institutional support from
media owners was either timorous (La Nacion) or relatively absent (Clarin).

According to Roberto Michele, the Director of the Anti-Corruption Office who had

invested several years of his careerintoDe | a Rua’s access to inform



of the media were not involved; you hd&% e to m
CSOs approached the issue of the media’ s weak
preoccupation—they simply could not understand why the Argentine news media did not
support access to information in Argentina while it did in other countries.” They
recognized the individual efforts of journalists, but could not understand the editorial
weakness. They talked about it at meetings and CSO staffers recalled trying to convince
the press to take a more active role in lobbying government.™
But some people on the outside looking in did not see things in the same light.
Ernesto Cussianovich from the British Council®* commented:

Honestly it was a mea culpa, it was our mistake not to involve the media more

because we didn’t know how to create strategie
to make them see that access to information is
going to be againsty ou j ournalist, or you editor, but rat
benefit. The press got away and it went somewhere else.”

Damian Loreti, an expert on media law from the Universidad de Buenos Airesnsisted
that the CSO lobby was too exclusive, and did not get in contact with the media unions.
The same criticism c @rapo®axacdBatireMesdcd, editdrial Me X i c 0’ s
involvement was voluntary and did not require massive outreach efforts, such as those in
Argentina. Moreover, the press unions in Argentina are reputed to be captured by
government.
The access to information campaign did rea
only professional journalistic organization™*, Periodistas'> But Periodistasinterest rested
primarily on the issue of defamation. Government backed defamation suits had become
routine under the largely captured court system of President Carlos Menem. In 1999,

Periodistassecured a promise from the De la Rua government to reform various

49 Personal interview, November, 2007.

% See, Internal Minutes, Meeting Organized by British Council (2003).

" Various members of the CSO advocacy movement insisted on their efforts to bring the press into the fold
(based on personal interviews October-December, 2007). These include, Roberto Saba (ADS), Andrea
Pochak (CELS), Laura Zommer and Maria Barén (CIPPEC), among others.

* The British Council organized several meetings among advocates and politicians.

'3 Personal interview, November, 2007.

% Unaffiliated with government in formal terms.

> Personal interview, Nestor Baragli (Coordinator of the Anti-Corruption Office), August, 2005.



defamation statutes.”® At the meeting, Horacio Verbitsky of Periodistasc | ai med “t he
association is not looking to defend sectorial interests [the press], rather it is a defense of
the rights of all citi 27&e Berbitshyrsaidinstldng dfaccesso f e x p
to public information; instead it was the Justice Minister, Gil Lavedra, who reminded him
of government'’'s pledge.
Despite a certain amount of disconnect between CSOs and the media, however,
evidence indicates that the media were offered multiple chances to become more
proactive. The Anti-Corruption Office workshops on prospective access to information
legislation in June of 2000 and June and July of 2001 (Baragli, 2004, pp. 30-38) invited the
press and advertised events widely through ads placed in La Naciénand Clarin, and
diffused through the Social Forum on TransparencyAt the June-July 2001 workshops,
over 20 government entities, 10 private companies and 14 CSOs attended. Yet only 6
journalists participated; and of these, only
companies were represented. Two of the 6 journalists in attendance, Daniel Santoro of
Clarinand Santi ago OLaNaaon leadl Heen tisked tio shard their
experience working with the U.S. FOIA law. No journalistic or media associations

attended, although several had been invited."® As Nestor Baragli, then Coordinator for

the Anti-Cor rupti on Office | amented, “only a few c¢c
using the U.S. law [...] but tHere was no ins

The political news editor at La Nacion Martin Yebra, reflected
agai nst it, but there was no campaiY@brielo put i

Sued of La Naci6nagreed there was little institutional support. Director of Public
Relations at Clarin, Martin Etchevers, had attended some of the earliest Anti-Corruption

Of fice roundtables in 2000. I n a 2007 intervi

5% The reform did not succeed under Presidents De la Rua or Duhalde.
7 Ibid.

'5® Personal interview, Nestor Baragli, August, 2005.

9 Personal interview, November, 2007.

'6° personal interview, October, 2007.

6 . .
™ Personal interview, November, 2007.



Argentina did not get into it [the iss%be of a
't i s perhaps no coincidence "t hhdtt erhgovewsn maa
established the right through its decree. Supporting an onerous policy is least contentious
when it already exists; it is much more difficult to pressure government into enacting a
policy it wishes to avoid or delay.

La Nacion s P ntersd iClOe Julio Saguier, asserts that his publication set a
strong agenda for the |l aw: “We had a | ot of e
systematically and in a ver y®Sguermsisgedthmalaner , w
Nacion took cues from CIPPEC and other CSOs. It is true that Laura Zommer, a prolific
reporter at La Nacion doubled as a staff member at CIPPEC. Yet her comments, like
those of La NaciénPolitical Editor Martin Yebra and Gabriel Sued, do much to contradict
the claims of their boss, Julio Saguier. Zommer anticipated my question by posing and
answering it herself: “ Was'"Zommerédarified:st i tuti ona

They [the directors of La Nacidn] did not have a vision of access as a tool, and felt
no sense of obligation[...] it was more than anything else because of a few
reporters, who through the insistence of CSOs reported on it [...] the CSOs would
insist, insist, insist, insist, and finally the paper became a little more interested.

LaNaciondi d enmddar dtmoly strong” coverage for the f
campaign, but as discussed earlier, only about half of news items in fact dealt with access

to information as the central issue. A CIPPEC staffer and La Nacionreporter Maria Baron

opined[ L4t Nagi 6n] support e d®Political EditotMasih t h a | o
Yebra commented, “1 don’t think there is a mi
medi®aSh'aring these appraisals was Santiago O'L
forthatpub |l i cati on. Why was suppor t“nmspoade® “That' ' s
O Donnell. As we shall see in the upcoming se

media independence has much to do with a lack of support for access to information.

' personal interview, November, 2007.
'3 Personal interview, November, 2007.
'4 Personal interview, November, 2007.
5 personal interview, November, 2007.
¢ personal interview, October, 2007.

'7 Personal interview, November, 2007.



Clarin struggled to produce even halfof La Nacion s news i tems. Dani el
celebrated Clarin reporter and founder of the journalist defense organization FOPEA,
regularly used the U.S. Freedom of Information Act (FOIA). He pushed Clarin to support
access to information, but obviously to little avail during the years in question.
Politicians and government officials mostly offered similar appraisals of the media
agenda for access to information. These appraisals also indicated that pressure for real
legislative acti on did not emanate from the news me:
banner of the issue,” recalled De | a Rua’s fi
Lavedra.'”® A dissident Peronista Congressman who worked on the law in commission,
Eduardo Conte-Grand, shared this impression:
There was a favorable opinion from the media,
pressure...interest, yes, there were journalists interested, media companies, not
really.**
Others felt there was a little more interest on the part of the media. Fernanda Bendinelli
Ferrero from the House Committee on Freedom o
supported it ti mi d7 @therlbgislatorsdalkoeeyt thut aewd needia i t .
interest was strong, but qualified that pressure emanated from La Nacion, rather than
Clarin.”
Martin Etchevers, Director of Public Relations at Clarin provided several reasons
why his publication remained distant from the issue. The crisis of 2001-2002, for one, put
other issues at the forefront of the public agenda. Institutional questions were sidelined
to make space for social problems. Etchevers also acknowledged a claim put forward by
his colleague at Clarin, Maria Julia Diaz Ardava, who ventured that the newspaper
refrained from demonstrating greater support because of a lack of consensus among the
CSOs supporting the law.
Etchevers

" comment s doClaniwts omvmermmki ncgiemgllay. dxt

luxury of media outlets to set their own priorities— at the very least provided the issue

68 . .
"® Personal interview, November, 2007.

6 . .
"% Personal interview, November, 2007.
'7° Personal interview, October, 2007.

"7 Personal interview, November, 2007.



contains significant public importance. And according to members of the CSO lobby, and
the record of their activities (e.g. Baragli 2003), divisions did little to deter advocacy. As
Roberto Michele pointed out, CSOs mostly did lobbying on their own, coming together
only occasionally to strategize.””

The transcendent importance of a measure critical to all citizens—including the
media—makes the cohesiveness of a CSO lobby inconsequential. As we shall see in the
upcoming third and final part of this chapter, there exist compelling reasons to believe

the lackluster news media agendas just described contains deep roots in the press itself.

3.10 Explaining Weak News Media Agendas

In most advanced democracies, the press champions access to information not just
because it is a tool and a right to provide journalists with more reliable and better quality
information, but also because it serves the greater good in a meaningful way. Evidence
presented in the preceding sections suggested that prominent Argentine news media had
limited concern for these considerations. But the results were mixed: La Nacion clearly

augmented its efforts over time whereas Clari s cover age remained we a
Overall, however, coverage inadequately reflected the efforts of a vibrant CSO-led
campaign and did not expose the evasive tactics of politicians. Only when a law posed a
threat to its interests did the news media throw in its support. Finally, interview evidence
strongly suggested that the support of news media outlets emanated from a clutch of
journalists rather than owners or editors.
What can explain limited interest in information rights on the part of an
institution whose lifeblood is information? The following section aims to answer this
question through a targeted examination of the Argentine press and its relationship with
government. The analysis is divided into four primary news media concerns, or what [

refer to as the four “Rs”: repression, regul a

revenue. Evidence suggests that strong, often unchecked leaders in a highly centralized

'7 Personal interview, November, 2007.



country'”? have helped engender a relatively uncompetitive press dominated by one firm.
I argue that these factors are unconducive to press independence. A lack of press
independence, in turn, diminishes support for access to information. The last section
examines the symptoms of an un-independent press. I analyze their attitudes toward
access to information based on their visions of Argentine journalism and government
influence.

The analysis focuses most extensively on the Kirchner administration and on
Clarin. Clarin provided weak coverage throughout the campaign for an access to
information | aw and is by far Argentina’s | ar
media through its capacity as a strong inter and intra-media agenda-setter. I focus on
President Kirchner because the bill was closest to becoming law when Kirchner took
office, after the measure had passed the Chamber of Deputies. I also stress this period
because evidence suggests that precarious media finances in the aftermath of the debt
crisis augmented dependence on government; consequently diminishing support for

reform.

3.10 a) Repression

During the 1976-83 military dictatorship, the repressive mechanisms of the regime
targeted the press and journalists more so than any other profession. Stakes were
undeni ably higher for the press in Argentina
Mexico, pockets of journalistic independence survived because state-sponsored violence
tendedtobe mor e episodic than systemic. Mexi co’ s
democracy, and thus permitted pockets of press independence to survive. During the
Argentine Procesd* there was no such illusion. Only two outlets notably challenged the
regime before they were systematically silenced: La Opinion and the English daily, The

Buenos Aires HeraldBlaustein & Zubieta, 1998; Knudson, 1997; Park, 2002).

1 refer specifically to a c peteantage ¢f hasiondl poputptios,tndpopul at i o
more generally to political-economic centralization.

7 The 1976-1983 dictatorship was referred to as the National Reorganization Process, or for short, the

Proceso.



As a result of state terrorism, attitudes in the national press tended towards
out ward i ndiff er e ntcheadin the shnd, hqpingtlse sinpleasantness d |
would go away”™ (Knudson, 1997: 102) . But thei
collaborating with government in order to further their own pecuniary interests. Clarin
and La Nacionbecame partners with government in 1978, co-jointly controlling the
country’s | argest newd$apelPrensaltwas nod thecfitstitigne ¢ o mpany
this sort of collaboration had taken place. In the late 1940s and early 1950s much of the
press prostrated itself before General Juan Domingo Peron; and a decade later a vast
majority of the press played an important role in the 1966 military coup that ousted
President Arturo Illia (Padilla, 2004).

The news media played no real part in the push from dictatorship to democracy in
1983 (Alves, 2005; Landi, 1992). Indeed, the press conspired to hide much of the military
bungling that wultimately speeded the dictator
Islands War. According to Argentine media expert Guillermo Mastrini, come the end of
the 1976-83 dictatorship, the worst aspect of the press situation was that there was never
anyself-cr i ticism: “the day aft er-demdreaticwldlatwo 1983, t

years beforehand they wereultra-d i ct at or shi p (Blanco and Ger ms
the absence of national press coverage on the abuses of the military dictatorship, it was
chiefly the international media that finally did reputational damage to the regime,
especially by reporting on the Mothers of the Plaza de Mayand the War.
In short, repressive regimes have found a pliant press and have served to engender
one. The preceding paragraphs merely suggest the questionable independence of the
Argentine news media from a historical perspective. In the following four sub-sections I

focus more directly on relationships between press independence and support for the

right to access government information.

3.10 b) Regulation

Media regulation can bring firms higher revenues and expansion or castigation and

extinction. It therefore significantly influences political coverage. This section describes



the collusive relationship between President Menem and the press. The President decreed
regulatory privileges for favored firms, which ultimately generated a concentrated
ownership structure. | then examine why Argen
rejected “reform” due to fears with respect t
the status quo. I argue that these factors negatively influenced support for transparency
reform.

A second questionable period of press independence took place during the early
years of President Car | orgguldiennretie prévatessettoni thei st r at
fixed one-peso-to-one-dollar exchange regime and the 1991 Argentine-U.S. Bilateral
Investment Treatyall served to trigger a wild-west consolidation of the media industry.
An intense media lobby led in large part by Clarin convinced President Menem to
undertake key reforms to article 45 of the Broadcasting Law'”> (Albornoz, Hernandez,
Mastrini, & Postolski, 1998; Schonholz, 1998). President Menem executed the change by
decree, permitting graphic media companies (the written press) to bid for audio-visual
sector ownership for the first time ever. Apparently, the bidding process was mired by
favoritism (Manzetti, 1999). Through this process Clarin finally acquired Channel 13
television station, which it had long coveted.

Until 1995, Clarint r eat ed Presi dent Menem’'s gover nmert
magnanimity. For example, the President and his leading men, including five of the nine
Supreme Court justices, attended a party inaugurating Clarin s new printing pl a
(Schonholz, 1998). Editors at Clarin were supplied with continuously revised lists of allies
who were not to be touched, including Menem and many of his henchmen'”® (Martini &
Gobbi, 1998). Clarin and La Nacion, for example, knowingly ignored the corrupt
transaction that c¢ame "faoleatt entilPagmavb? sa sc o' vSewi af gt eg a

forced them to pay attention (Blanco & Germano, 20053, p. 231).

> To article 45 of law 22.285 (Ley de Radiodifusion).

7 Based on an interview with ex-Clarin reporter, Pablo Stiller, sited in Martini and Gobbi, 1998 (pp. 31).
77 This information is based on investigations of Fernando Ruiz, professor and media expert, quoted in
Blanco and Germano at the page indicated.



Clari s col | abor at ihvwPeesidene Memdmiemdedinhgop Thevi t
rupture was abrupt, coinciding with the Presi
elaborated by a small group of media-owners, including Clarin.  Thi s group’s ai m
alter telecommunications legislation so as to allow the entry of media companies into the
sector (Albornoz et al., 1998). This Clarin-Menem break was unsurprisingly followed by
Argenti hargatwa of the 1990s Clarihhe Baminelal Samt
detailed President Menem' s involvement in il/|
prestigious Cabot Journalism Award Clarin became much more critical of the government
after this point, but as I discuss next section, its own market-based incentives precluded
interest in access to information legislation. Its concerns rested squarely on freedom of
expression, especially as the Menem government began to use libel statutes to punish the
press.””®

After 1995, President Menem switched allegiances to the news media conglomerate
owned principally by Citibank Equity Investments During the second half of the Menem
administration, it grew almost as big as Grupo Clarin. In 1999 Menem executed a second
decreed reform to the Broadcasting Law, augmenting the total permissible licenses per
media company to 24, coinciding nicely with the 23 states and one capital area of
Argentina (Guillermo Mastrini quoted in Blanco and Germano 2005, p. 164). According to
Director Gustavo Lopez of the COMFER (broadcasting regulator), Citicorp and Moneta
Media Corporation purchased eight television channels in the provinces in an effort to get
Menem re-elected.

By the end of the Menem administration, Congress had only legislated one small

reform to the military-era broadcasting law in almost 20 years since the return to

"7 One of the most salient examples deserves mentioning: in 1997, a US$1,500,000 fine was levied against

Editorial Perfil owner Jorge Fontevecchia for articles in three editions of Noticias (983, 984, 985). These
articles claimed President Menem had fathered an illegitimate son. The case was appealed, but the court
(Sala Honorable de la Camara de Apelaciones en lo Civil en la Capital Federal) decided only to reduce the
fine to $150,000. This decision was subsequently appealed to the Supreme Court, which in September, 2001,
reduced the fine once more, to $60,000. The case was then appealed to the Inter-American Court, where it
was accepted as admissible in 2005 (case 775/01). No resolution has yet been made public.

7% Comité Federal de Radiodifusion.



democracy. All other modifications had been executed piecemeal by decree, therefore
lacking any sort of public accountability (Galperin, 2000).

By 2001, regulatory manipulation had encouraged vertical and horizontal
concentration of media ownership such that Argentina stood among the least competitive
media markets in the region. Based on the percentage market share of the top four most
circulated newspapers, Argentina is exceeded only by the Dominican Republic,®
Uruguay, Chile, Bolivia and Colombia (Mastrini & Becerra, 2006). With the exception of
Colombia, these countries have higher ownership concentration rates partly because they
have small populations, which sustain fewer firms.” In 2003 the top four Argentine
newspapers accounted for almost 64 percent of the written press market (Mastrini &
Becerra, 2006). La Nacionand Clarin made up about two-thirds of this total. When
combined with their other ass kaVezdel mer@GladndECO, i
Me n d o lzoa AndesLa Nacidnand Clarin controlled well over half the national
newspaper market.

Concentrated news media markets tend to be particularly adverse to reforms that
might jeopardize their privileged positions. Media reform hangs like a Damocles Sword
over a concentrated industry that has eluded systemic reform since the last military
dictatorship (Galperin, 2000; Mastrini & Becerra, 2006). Why tempt fate by issuing
demands for transparency reform, which might motivate government to engage in more
extensive media reform?

But there are other reasons why media owners seek to avoid laws that touch upon
the media. Guillermo Mastrini and Damian Loreti'®* contend that editors and owners
stick to the belief that “no | aw is the best

to use regulation against the media. The “no

® The concentration figures for the Dominican Republic were derived from documents provided to the

author by the World Association of Newspapers. I elaborate in Chapter Four.

"® These issues will be discussed in greater detail in Chapter Four. Top-four firm measures of ownership

concentration, on which these assertions are based, do not correct for population. In smaller countries, the

top four firms will together own a higher percentage of total market share, representing the market as more
“concentirvaere dt. i sG caveat, Argentina’s concentration r af
Mastrini and Loreti are both professors of communication studies at the University of Buenos Aires. I

interviewed them in October, 2007 and November, 2007, respectively.
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Clarinand LaNacibn s cover age of t ¢ndaw miced theshacklésofthe nf or ma
Kirchners in 2004, who then crafted a bil]l p a
best | aw” attitude is responsible for headlin
is brought up in countries across Latin America. Similarly, aversion to media reform in
Mexico accounted for resistance to 1981 and 1997 reforms.

Because high levels of ownership concentration signify large revenues for firms
protected by lax regulation, any hint of media reform tends to elicit opposition in such
markets. Clari s weak coverage abides by ta@laris | ogi c.
commands 35 percent of the newspaper market and the largest circulation of any serious
daily in Latin America. | t newdpapeainArgentind, ol s t he
Croénica (and second in circulation to Clarin). In a market where over 30 percent of the
popul ation |ives in the nation’s economic and
exercised overwhelming influence on the news mediaindustry and average ci
pictures of political reality. As Rosental Alves has illustrated (2005), one or two
independent spirited publications can raise the bar for the entire news media sector.'®
Clarin does not appear to have accomplished this feat, perhaps even the reverse.

Contrast the Argentine situation to the Mexican written press. The top four
Mexi can firms account for 44.7 percent of the
percent; and Reformaand El Universallay claim to only 22 percent combined market
shareversusClari s 35 percent. Not withstanding the en
the city only represents 16 percent of the national population— a far call from Buenos
Aires’ 31 percent. As | wil hcousapealadkbfy di scuss,

independence from government.

3.10¢) Relationships with Government

The relationship between government and the press is perhaps the most important

determinant of coverage. In the following paragraphs I discuss how centralization,

'3 As I mentioned in the introduction to this chapter, Pagina/12 had this effect in the early 1990s. See
Waisbord (2000).



concentration and firm size impact relationships and consequently, influenced how the
Argentine media reported on access to information reform. I then discuss the relationship
between the press and President Kirchner, highlighting how news coverage reflected the
balance of power and threats to the press. I suggest that these factors weakened support
for reform.
Argent i na’ s —Bwemot Aireslis hama to 31 percent of Argentines—
may have a significantly negative impact on news media content, and consequently on
support for onerous reforms more generally. As the largest firm in Argentina, Clarin
enjoys unsurpassed access to important sources of official information. Why should
Clarinbe expected to support a “I| evddtivslyg of t he
democratize information? Public Relations Director for Clarin, Martin Etchevers claimed,
“Professional advantage is thought to be acce
i nf or ma t"{ Bhisis o saywhat news media companies and professionals covet the
exclusive access they have to sources and documents through long-cultivated
relationships. They have little reason to jeopardize the status quo. As one journalist put it:
The media consider it like a competition; the access that everyone would have
[with an access to information law] is for them their value added; he who has more
access has more power in the media.’®
This | ogic suggests that “i nf eedutigginieresnanad | eal o
support for the right to access public information.
Larger media companies tend to wield greater political clout, which facilitates
privileged access to officials and their documents. This dynamic renders smaller firms
more likely to seek out greater access to information. The preceding may in part explain
why La Nacionemitted considerably stronger coverage than Clarin. It also suggests that
Clarin had more compelling reasons to avoid an access to information law—to protect the
exclusivity of its access privileges and preserve its profitable news routines. News routines
centering on key officials and governmental agencies provide outlets with cheaply

sourced, relevant and reliable information. Access to information laws may be perceived

8. .

'*4 Personal Interview, November, 2007.

8 . ’ r

> Personal Interview, Maria Barén, November, 2007.



as precursors to greater competition within the news media.”®® Competition alters the
value equilibrium of standardized news routines. In this sense, dominant firms tend to be
more “captured” by their desire to peseserve m
than by government directly.
Firms tread with caution to retain market and informational privileges. Treading
with caution is thought to be more common when ownership is concentrated because
fewer firms render dissonant behavior easier to single out and punish. Hence coverage
tends toward convergence, and dFxyoyant f i r ms
Rockwell, 2007; Galperin, 2000; Leys, 1999).
For this reason, media ownership concentration is said to limit the diversity of
sources used. According to word counts I performed during the content analysis, Clarin
referred to organizations involved in the access to information advocacy campaign only
three times in its last year of coverage (December 2003-04). Weak attention to civil
society organizations demonstrates Clarin s f ocus on ®“official”™ sour
despite the scope of the CSO lobby for access to information. Whereas in Mexico, news
incorporating information rights frequently sourced opposition politicians, leading
intellectuals, CSOs and academic experts, in Argentina coverage was much more
“reporting” oriented, focusing on events and
The relationship between size, access to newsmakers and the imperatives of an
accommodative relationship is commonly cited as an argument for enacting access to
information laws. Prize-winning journalist, Daniel Santoro of FOPEA,"” commented
during Senatorial deliberations:

[ want to make a small reflection. I will not steal much time from you. We want to
avoid this perverse game that some officials can put into action in the sense of
opening the claws of information to journalists who are friends, and closing them

on journalists who have a critical attitude.”®

To some extent, the same issues were present in Mexico. But the press market was more

competitive there. Competitiveness rendered firms more willing to risk differentiating

®personal interview, Santiago O  Donnell, Novermber, 20

*®7 E] Foro de Periodismo Argentino (Forum for Argentine Journalism).
* See, Senatorial Hearing (2004, p. 4).



their coverage, placing greater emphasis on alternative sources of information (Hughes
2006).

Representing diverse opinions on reform can carry with it risks in Argentina, as in
other countries. News media outlets had several reasons to distance themselves from
advocates and activist postures. President Ki
became an increasingly obvious mania. According to celebrated veteran journalist,
Joaquin Morales Sol &, “Kirchner is more worr.i
t han r esol vi®Eglyindi terenyaise Président stopped giving press
conferences and interviews, a sign that relations with the news media were off-kilter.

The President also apparently expected fidelity from his subjects, including the
news media. The Director of Public Relations at Clarin observed:

't s a gover nment likekhta direchthesagersdn And it bothérsa t i t

them if there is any voice of the opposition that sustains an alternative vision.'”°

The OAS’ Rapporteur f ozoo4fepoetassedesh of Express

Press freedom has been er oichevith ubifprmityine gov er n men
thought and its intolerance of pluralism in ideas.”"

Santiago O’ Donnel | -makingeproteds ef the Hewsenedth evichinshie 0 n
context of Senatorial deliberations in 2004:

Okay, you look at the balance of power, you look at the situation and you say,

‘“okay, the most power ful politician in Argent.i

law [Cristina Fernandez de Kirchner], okay, where do we stand in relation to this

politician, what do "we want to get from her?’
O Donnselguestion implies media’s responsivenes

well as personal influence. The inference suggests that under a strong President, the news
media was unwilling to campaign for access to
dominance provided the administration with a policy monopoly—news media support for

an unfavorable law could exercise limited influence on the course of legislation.

®periodi smo y Poder, UadacitheMayczoo6.n Conflictiva."”

'9° Personal interview, December, 2007.

“'This observation originates from the 63 General Assembly. Available at:
<http://mercury.websitewelcome.com/%7Esipiapa/informe.php?id=1&idioma=us>
92 Personal interview, November, 2007.



Moreover, strong presidents appear more likely to castigate the press. The
Kirchner administration employed several techniques to keep the press in check. A first
strategy was intimidation. Martin Yebra, political editor of La Nacidnrecalls that during
the first years of the Kirchner administration his publication would receive phone calls
fromgovern ment of fi cials screamiA4200d5oeyofyodmu can pr
journalists conducted by the journalistic defense association, FOPEA, illustrated that 45
percent of journalists responded that they or
call from government within the past two years (FOPEA and Giacobbe & Associates,

2005). Kirchner’'s behavior was unsur Propaganda g ; Mar
K, reveals that the President had bought or quashed all independent media when he
governed Santa Cruz.

President Kirchner’s | east public means of
admini stration’s extensive sur Vtiedehgineersce progr
from the University of Buenos Airesliscovered standard DVCRAU phone-tapping
interceptors being used to listen-in on more than 400 phone lines at a prominent and
critical news publisher, Editorial Perfil."* The Argentine secret service, SIDE, apparently
had an extensive network of taps on the lines of the press and opposition politicians.

Journalists questioned about this issue at leading national publications simply explained

that they had grown accustomed to it. Politics Editor, Martin Yebra, of La Nacioninsists

t hat because of the tapping, °
phone. "

Kirchner

each time you ¢

s attitude toward the press stand
President Vicente Fox. Whereas Kirchner sought to intimidate news media into following

his | ead, Fox tried in vain to meet the news

weak coverage speci fied informational jeal ou

'3 Personal interview, October, 2007.

% Coincidentally, Editorial Perfil is one of the only news outlets that is completely deprived of government
advertising. A series of excellent journalistic reports have been written on the tapping of phone lines. See
“As i PEl Gobitr@o thos Teléfonos de Noticias: R e d a ¢ ¢ i ONotics. 20 Odtohed, 2007” 28-33.
and “Los Pi nc h ddidas. 13@eobdr,aco/534-B6E . "

9 Personal Interview, October, 2007.



sources. A second explanation pointed to the balance of power: a policy monopoly
rendered press activism of limited practical consequence. Moreover, a stronger President

is better equipped to punish the press, as I will expand upon in the upcoming section.

3.10d) Revenue

As alluded to earlier, Clarin and other media companies grew substantially in the
1990s due to the dollar-peg , de-regulation and a bilateral investment treaty with the U.S.
From1995to1998,Clari s rash of acquisitions a Howedi
its revenue to double, topping USs2 billion. The following pages illustrate how this
buying spree jeopardized the survival of large media companies come the debt crisis of
2000-01. In this context, I suggest firms worked to secure governmental favor, and
abstained from strident policy agendas. I find that the discretionary distribution of state
advertising was employed as a tool to control the press, which also appears to have had a
negative impact on press advocacy.

Clarin had funded its 1990s buying spree with a debt load of US$1.4 billion
(Paxman, 1998): it sold 18 percent of its stock to Goldman-Sachsin 1999 and floated close
to 9o percent of its remaining equity on international markets until it could buy it back
(Albornoz et al., 1998, p. 6). By the end of the 1990s, Grupo Qarin had consolidated most
of its media empire, including investments in satellite, cable and internet. La Nacionhad

also invested heavily in its own interests, mainly in a new printing facility. As Martin
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Etchevers, Director of Public Relations at Clarinr ec al | s , we had made bi

over the last 10 years, especially because of dollarization; all of the press went into

d e b Cone the 2001-2002 debt crisis, these companies and others were too heavily
leveraged to pay back what they owed theircr edi t or s. The tripl e
devaluation, debt owed in dollars, and decimated domestic demand led to insolvency and
the imminent possibility of receivership.

In 1995 the Menem administration had reformed the bankruptcy law to include

the internation a | standard of t he cram down:

6 . .
'9® Personal interview, November, 2007.
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creditor can take the debtor company in payment for its obligations. Threatened by
receivership in 2002, Grupo Clarinled the Business Association of Argentind’ in lobbying
Congress to have this law changed (Blanco & Germano, 2005b). In 2002-03, the
International Monetary Fund (IMF) warned the Duhalde administration against a reversal
of the cram down law. Duhalde nonetheless caved to news media pressure. But when the
IMF threatened to withdraw its support, Duhalde reversed his earlier change, restoring
the 1995 law and instead drawing-up a Cultural Assets Law'?® This law exempted
industries of cultural relevance—such as the media—from creditor takeovers and foreign
ownership of more than 30 percent. It became known as the Ley Clarin(The Clarin Law)
because of GrupoClarin s obvi ous desire to gain | egal pro
the largest stockholder, Goldman-Sachs Duhalde unsuccessfully attempted to railroad
the Cultural Assets Lawthrough the Chamber of Deputies on May 8", 2003, the same day
the access to information law passed.

Yet a few months later, newly inaugurated President Kirchner deployed his
majority to pass the Cultural Assets Law As Martin Etchevers, Director of Public
Relations at Clarinr ecal |l ed with relief, “after the | aw
wi t hi n s i“kAlthoagh thélsw.dbes not in principle deviate from international
norms, its timing cprenogatvgshavehbeew mihisteged by ehd state’ s
in a plainly patron-client fashion.

Presi dent Ki r c h nCaltural &sseisd aneffeaiely savied Glafineand
to a lesser extent, La Nacion.These companies no doubt incurred unwritten obligations.
Universidad de Buenos Aire€ommunication School Director, Guillermo Mastrini,
explained the President’s approach:

Kirchner would seem to follow in the same political logic as Menem, in the sense

that decisions in the area of media regulation are made so that the media would be

happy with ‘me’ and produce content according
Germano, 2005: 87)

7 Asociacion Empresaria Argentina (AEA).
9® Ley de Bienes Culturales 25.750.
99 Personal interview, November, 2007.



Kirchner did initially receive the favor of the media. A study of more than 10,000 news
items carried out during the new President’s
on the President was positive**® (Universidad de Belgrano, 2004). Clearly, it was not the
moment to force demands for a transparency law onto a benefactor.
Thus another explanation for the relatively disappointing news media agenda in
Argentina, particularly in the case of Clarin, highlights an instrumental desire to gain the
favor of Presidents Duhalde and then Kirchner. Newspapers were asking to be protected
from external creditors, and thus avoided placing onerous demands on the legislative
agendas of Presidents.
The carrots and sticks of government advertising provide a further rationale for
weak coverage of the onerous transparency reform. During the Kirchner years, total
government spending on the press approximated a billion dollars a year, with the federal
government doling out about a tenth of this money (M. O'Donnell, 2007, p. 37).
Kirchner’'s advertising budget increased by 35
the end of 2007 (Lauria, 2007). A 2005 study carried out by the Open Society Institute
found that the country’s third | argest public
recognized government voicepiece, Pagina /12 coincidentally owned by Grupo Clarin),
received 4.63 pesos per issue sold, more than twice the price of the paper at newsstands

mused in 2007, “the best b
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(Fontevecchia, 2007). As Jorge De la Nata
not tell the truth, just look at Pagina /12 o d &%y . ”

For those who did tell the truth, such as Noticias, a weekly news magazine
published by Editorial Perfil, there were predictable consequences: no government
advertising. Franco Lindner, Political Editor of Editorial Perfil, confided:

Once we were told through a third party that if we changed our editorial line, the
government would give us official advertising.**>
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The study extracted news items from 744 different editions of four publications, La Nacién, Clarin,
Ambito Financieroand Diario Popular.

*** De la Nata founded Pagina/12and most recently, Critica.

2 Ibid.

2% Personal interview, October, 2007.



But the magazine never did change its editorial line. La Nacion s Pr esi dent , Jul i

relayed how the government punished his publication by delaying payments for

advertisements. Saguier says that La Nacidnwas constantly spending money taking

government to court over unpaid ads.*** Argentina under Kirchner bears a resemblance to

Mexico under President Lopez Portillo in the late 1970s and early 1980s. As journalistic

maverick Jorge De Lanata not esgopt“attfeome i s a v
Government advertising represents a powerful weapon to undercut media firms,

especially those sensitized to pleasing the desires of their shareholders. For La Naciénand

Clarin newspapers, government advertising constituted anywhere from 3 to 5 percent of

total income in 2003. This amount may not seem large, but in terms of gross revenue it

can mean the difference between profit or no profit. It was surely critical in financially-

strapped 2002, 2003 and 2004—precisely in the midst of the access to information lobby.

As an example of gross revenue from government advertising, Clarin received sUS 2.5

million dollars in 2005, or 7. 1 million pesos—no trifling sum (Open Society Institute,

2005). For a publicly traded company like Clarin, denied advertising can mean lower

profits and in turn reduced stock valuations; lower returns can result in dissatisfied

investors and pressures to alter the management or editorial status quo (Baker, 2007, pp.

37-39)-
Mexican firms have also depended on government advertising. But decentralized

media markets have permitted firms such as Reformato prosper. With deep roots planted

in Monterrey, Reformacultivated sympathetic allies in private advertisers and state and

municipal governments. These entities helped sustain Reformathrough times when it was

castigated by the federal government for its coverage®*®. As discussed last chapter,

expanding party competition and shrinking gov

government’'s ability to manipul pdwer,h¢e he pr ess.
pl edged not to manipulate the press, and thro

were subject to greater scrutiny (Esteinoud Madrid, 2006).

2°4 Personal interview, November, 2007.
2% Personal interview, November, 2007.
*°% Such as when it was deprived of important inputs, like newsprint. See Lawson (2003) or Hughes (2006).



Perhaps most critical to this question of advertising revenues is the general state of
the economy. Mexico maintained greater stability during the years crucial to media
support for an access to information law. By comparison, the Argentine private business
sector was eviscerated by the 2001-02 economic crisis, resulting in a smaller pool of
private advertisers and less available revenue for the news media. Scarcity increased the
news media’s reliance on gover ngedongreateri ght at
transparency was most required.
This section has illustrated how press independence has been affected by
repression, regulation, relationships and resources. I noted how questionable
independence has its roots in a centralized market where the press reacts to government
carrots and sticks in an opportunistic fashion. The results have been high levels of media
ownership concentration and dominant firms, both of which again exacerbate press
independence. In a 2007 interview, Jorge De Lanata claimed that Clarin® i s n o't
“kirchnerista’, it is “clarinis¥ hthislightt wi |l |l b
limited advocacy for key public policies such as access to information becomes more
comprehensible. The following section examines this connection more closely. It analyzes
the perceptions of journalists, who represent the primary advocates of disclosure

measures throughout advanced democracies.

3.11 Press Independence, the Perceptions of Journalists, and

Demands for Rights to  Public Information
Journalists typically act as torchbearers for press rights and reforms critical to the public
interest. If they do not, citizens stand poorly armed to safeguard integrity in government
and public figures can afford to remain unresponsive. In order to better understand

Argentine journalists di sposition to the rig
section deploys interviews and survey data to
profession and their relationship to government. I find that questionable independence

has engendered a want of professionalism, widespread skepticism, and limited solidarity

*°7 Personal interview, November, 2007.



among media professionals. This in turn, results in a lessening of interest in information
rights and the poor operation of extant laws. I illustrate this last point by analyzing the
relative utility of provincial transparency laws to the media. Throughout, I note how
ownership concentration exacerbates these weaknesses.

An access to information law is of greatest utility to a press that is independent
and critical. Yet Argentine journalists tend not to view their news media in this light. In a
2005 survey of 400 journalists carried out by the Argentine press forum, FOPEA no less
than 56 percent of journalists believed that what they were able to print was
“condi t(FOBEA end Giacobbe & Associates, 2005). This figure almost matches the
number of journalists who considered that dependence on government advertising

constituted the number one problem of contemporary Argentine journalism (52.8

percent) . I n the same study, 69.5 percent of
commer ci al depart ment iaoutlets. Andhiedesponsechp e ct i ve me
guestion, “how would you generally define Arg
“critical” and only 1.4 percent 6% those surv

Uncritical and non-independent news media can hardly be expected to be
interested in an investigative tool, such as a disclosure law. Moreover, there is shrinking
demand for this type of journalism. Similar to other newspapers, La Naciondropped
funding for its investigative journalism team in the 1990s to cut costs. Disappearing
traditions of investigative reporting are generalized around the world, but in Argentina
they appear especially acute. Aside from Editorial Perfil, Clarin is one of the few papers to
maintain an investigative reporting team.

But most journalists appear uninterested in investigation. Daniel Santoro of
FOPEA cites the example of campaign finance. As of 2003, government has been legally
obliged to provide campaign finance contribution data. But according to Santoro,
journalists never look at the numbers (Knight Center for Journalism in the Americas
Austin Forum, 2008). Santoro claims that even if the figures are untrue, they provide a

useful starting point for an investigation. In the lead-up to the 2008 Argentine election it

*°% Respondents had to choose among 6 options: Conditioned, Complacent, Extortive, Critical,

Independent and Other.



was the customs police—not the media—who revealed the Venezuelan suitcase
containing $800,000 of illegal campaign contributions.**® There is an intuitive connection
between limited resources for investigative journalism, on the one hand, and lower levels
of support for disclosure rights; but it represents only a small piece of the puzzle.
Training and professionalism present another obstacle to greater interest in
disclosurer i ght s. Jorge de Lanata cl aimed, “access
into the | ogic of | ouX NMuah dfthis Hasto dowwithk i n Ar gent
professional standards. It is not that journalists are necessarily averse to the professional
tool s ; It’s that they | ack exposure and trainin
lack of professionalism (47.5 percent of respondents chose this answer) and low salaries
(35.1 percent) as being the second and third most important problems in the practice of
the profession.” Numerous journalists employ the profession as a means of subsidizing
another job, as opposed to being dedicated full-time news professionals. It follows that
support for journalistic norms, such as access to information, may be a mere afterthought
for journalists who do not identify as career
supports the ambivalence surrounding the profession (Waisbord, 2000, pp. 152-53). Only
adding to this ambivalence is bad pay and the relative absence of work contracts.
Most journalists learned about access to information measures themselves or
through CSOs, rather than being instructed by the companies they work for. Such was the
case with an up-and-coming reporter at La Nacion Gabriel Sued, who now makes use of
the decree:

When the decree came out in 2003, | di dn’ t kno
though I had been working at La Nacion for over a year. It seemed super

interesting in addition to very logical, even without having theoretical background

on what access to information i s. Befor e, | di
“this is the®™way it should be.

*°9 This was a point made by Daniel Santoro, reporter for Clarin, at the annual Austin Forum 2007, hosted
by the Knight Center for Journalism inthe Americasat the University of Texas at Austin The money was for
the presidential campaign of Cristina Fernandez de Kirchner.

*° Personal interview, November, 2007.

Among 1 possible categories, each journalist was allowed to elect three problems.

Personal interview, October, 2007.
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Sued adds that he learned about the tool mainly from FOPEA and ADC, but there was
little talk about it at La Nacion Sued therefore confirms La Nacion s | i prhousee d i n
promotion of access to information.

Daniel Santoro, a star reporter at Clarin and founder of FOPEA, complains that
because of low professionalism, Argentine journalists tend to be declaracionistas,
meaning they simply regurgitate the “decl arat
sources, fact checking or critical analysis*®. LauraZommer echoed Santoro’s
“Journalists don’t criticize or analyze here,
| aw?”

These types of problems are perennial across Latin America and other developing
regions. They still exist in Mexico; however, directors and editors in numerous firms have
conducted extensive in-house training. Using content analyses and archival research,

Sallie Hughes (2006), illustrates how the Mexican press has become less declaracionista
and more critical. She describes the professionalizing endeavors of top-level managers
that have led to greater esteem for the profession and better reporting. Professionalism,
according to research on the Mexican press, has been largely driven by market
competition (Hughes, 2006; Lawson, 2002).

The Declaracionista problem associated with professionalism therefore suggests a
connection with Argentina’s relatively uncomp
centralized nature of the country also contributes to journalists being prone to strong
informal relations of mutual confidence with officials, which diminishes interest in
measures that guarantee disclosure.

One striking example illustrates how this phenomenon influences journalistic
work. Ani nvestigative reporting competition to pr
decree (hosted the ADC)*> attracted submissions from across the country, but none of
the six winners came from newspapers in the Capital City, which represents over a third

ofthecount ry’ s (Asaipcidn d@ Derechos Civiles, 2006). Perhaps most

*3 Personal interview, August, 2005.
4 Personal interview, November, 2007.
The competition was entitled, “Si Es Publico No Debe



surprised by the resul t-sspewtadjourhbdist wha ch&red®lennel | |,

competition: “really, the work from the inter
better, much”Mamudla WéetDoemel |l thought the resu
mi sconception of the Capital’s media outl et s:

Big media feels like it has access,ev en t hough it really doesn’t; b

can give them whatever [false or incomplete information]. There is a generalized
incomprehension from the big national papers that they can get whatever they
want from government.*”’
Overall, it is of little surprise that from 2004 through to 2008, journalists ranked among
the most infrequent users of the access to information decree.”®
A failure to fact-check by using professional techniques and tools (such as a
disclosure law) results in the transmission of unfounded or faulty information. On
average, news professionals surveyed for the 2005 FOPEA survey rated journalists at 4.8
out of a possible 10 for “ethical (HOBEA&ndr manc e
Giacobbe & Associates, 2005). Even more telling, 89 percent of journalists surveyed
admitted they “need gr eat er(FOPFAandrGiacobhé& t o carr
Associates, 2005). This suggests Argentine journalists, have more motivation to
professionalize than is often portrayed (Waisbord, 2007).
Thus far I have analyzed perceptions of compromised independence and an
uncritical press. [ have argued that these factors have contributed to low esteem for the
profession, incomplete professionalization and a marked lack of interest in professional
tools, such as the right to access government information. Compounding the deficit of
interest is a centralized, uncompetitive market. [ now turn to perceptions on government,
the profession and how journalists’ outl ooks

to advocate for greater rights and freedoms.

* personal interview, November, 2007.

*I'ronically, the founder and director of the country’s
Santoro of FOPEA, claims that journalists in the provinces are the most backwards when it comes to

training and professionalization. The statement was made at the 2007 Austin Forum at the University of

Texas at Austin

8 personal interview, Germdn Stalker, Coordinator of the Access to Information Unit within the

Undersecretary for Institutional Strengthening, Ministry of the Chief of Cabinet. November, 2007.



Some disagree that training should be the primary focal point of attention.
Sant i agoelld@ind:o nn
Another big waste of money is the training of journalists...what you need here is
more freedom....Il don’t need someone to tell m
someone who will publish som@thing that my edi
This sort of skepticism toward the constraints of what can be published may in part
explain lassitude toward information rights in particular and journalistic norms more
generally. Santi ago LA Tonesamd&ashingtowmRok entbngat t he
other U.S. publications. He recounts his problems with editors when he first came to La
Nacion:
“Okay’, | s &dNhciond eersen’ytt hd on,g La Nahaond ccevserr'ytt hi ng
criticize, that’s what | ' m going to do.’ And |
my information and 8o percent of my time trying to get it published. [ was very
proud of what I was doing, I was trying to save the paper from being biased, and
after some time I realized I was being stupid and quixotic, trying to do it all by
yourself, to go againstthe gr ai n. .. and you Khow this can’'t b
Soft censorship appeared to be a generalized complaint. In a report by the Soros
Open Society Institute(200s5, p. 15) journalists alleged that the Kirchner administration
tended “to consoréevents thetorses’”tabopaper has
them.” The 2004 Rsseciatiorufqr theDeferisdod Jowralisyh e
Periodistas provides an important example of soft censorship. The breakup of what was
then the count r y ownalstit brganization dcctirsed becauseaohe of its
members, Julio Nubler, a star columnist at Pagina /12was prohibited from publishing a
piece on governmental corruption. The editor, Ernesto Tiffenberg, claimed it was simply
an editorial decision. Periodistassupported the editor. The result was that the
organization broke in 2004 along the lines of those who believed that Nubler was
censured and those who did not. According to
reflection on Argentine journalism was that the Periodistasmeltdown never made the

news. As many journalists reported, there is

9 Personal interview, November, 2007.
*2° Personal interview, November, 2007.



i ntr os p’As illusteated ifi the last chapter, this situation contrasts sharply with
the Mexican situation, which is highly introspective and rights-driven.

Skepticism toward governmental compliance with regulation also influenced
support for access to information. Laura Zommer of La Nacionrecounts her participation
in the access lobby:

All journalists were very cynical: * What ? You think you’'re going to
l aw and things wil!/ work? Like they’  re going t
infornf&tion. "’

Santiago O Donnell had the same i mpression:
I't’s not that journalists feeltybufealthet hey do no
government is not going to give you anything,

The widespread skepticism among journalists r

interest” journalism. Journalists seemed puzz

support access to information as a democratic right to be championed for citizens. When

confronted with this idea, star journalist Ma
comprehension of th®8skerse,rt saoderatt efEdit@islaersc § L i
Perfl, “there is no attitude of | c*bAngJorge®e gover nm

Lanata admits, we can give space to CSOs, bu
surprising was the attitude of pfmmdniUsSgo O’ Don
press outlets and previously made extensive u
|l " m interested in the subject [of access to i
l > m not an advocate or anything. ”
These sorts of attitudes thinly conceal a further barrier to a more independent,
professional and assertive press—weak journalistic solidarity. This problem has two
principal manifestations: professional envies as opposed to collaboration, and weak
professional associations. Both of these phenomena lend themselves to weak collective

action and a resultant lassitude toward issues such as advanced press rights.
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Personal interview, Maria O Donnel I, November, 2007.
Personal interview, November, 2007.

2 Personal interview, November, 2007.

24 Personal interview, October, 2007.
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As already discussed at length, information is perceived to be a commodity that
large companies and more established journalists are reluctant to see democratized.
Professional envies carry over to many other areas of the Argentine media. According to

Franco Lindner of Editorial Perfil, the discretionary distribution of government

advertising ignited concerns over relative gai ns. Lindner reflected:
is—i f 1 t’s competition among t he—butendwtlze not t o
strategy *i“sT hsei Ineendciea.,” Lindner®*claims, “is ver

Robert Rock, Treasurer of the Inter-American PressAssociationand Vice President
of Me EliUniwersaviews a similar problem occurring in Argentina. Rock commented
that collective action seems to be limited in Argentina because of petty competitions and
resentments within the Argentine press.””” Rock believes that weak solidarity finds its
origins in governmental treatment. He sees that controversial political figures,

particularly |l eftists such as Ecuador’ s Raf ae
had a polarizing effect on the news media. They have generated divisions among news
outlets and weakened the bonds of solidarity typically associated with the profession.
Rock’ s statement is controversial, however; i
press is more detrimental to Argentine democracy than petty divisions among press
outlets.
Government treatment of the news media has an important effect on the esteem
that citizens have for the profession. Likely
legacy, enrollment in journalism degrees has dropped by some 30 percent from 2004 to
2008 in Buenos Aires, Rosario and La Plata.*®® Combined with the credibility of the media,
the contempt for journalism shown by the Kirchners provides a compelling explanation

for this drop. Low professional self-esteem undermines empowerment, organization,

greater solidarity and the rights necessary to better the image of the profession.

** Personal interview, October, 2007.
20« Amarrete.”
**7 Personal interview, September, 2007.
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This is not to say that many Argentine journalists are not on good terms with each
other and do not communicate often. Notably, Argentine news media outlets have stood
up against blatant attempts to limit their freedom of expressionLevitsky (2006, p. 249),
for example, points to “civil society’s vigor
bill and the 1997 “Law of the Stick” bill. Th
Luis Cabezas, for example, prompted the Press Workes Union of Buenos AireSUTPBA)
and the Argentine Association of Photojournalists(tARGRA) to set a successful news
agenda for a judicial response. Slander statutes that challenge free expression do find
journalists and media companies willing to go on the offense. But in general, media
professionals describe their cooperation with other in unexceptional terms; as being
“rel ative” (Jo smksjoumalidtied ®lddaritypspvoked by &rms such as
“pack” or “herd” journalism has strangely f ai
groups that might have asserted greater independencdrom government.
Indeed, the lack of a broad journalistic forum in Argentina until very recently
testifies to a historical deficit of collective action, if not solidarity, among journalists. For
many years, Periodistag?’stood as the only journalistic entity to defendfreedom of
expression. At its height it was an exclusive group of around 3o first-tier elite news
professionals. But their support for an access to information law was minimal. When the
Periodistasrepresentative, Analia Eliades, testified in one of six hearings held in the
Senate, she read an official statement detailing the importance of access to information
and international legal support. But the Periodistasrepresentative did not mention, let
alone condemn, the proposed controversial changes to the law (Senatorial Hearing, 14
September 2004, 2004).
The Forum for Argentine Journalistic Entities(FOPEA), initiated by Daniel Santoro
in 2003, represents the broadest cross-section of Argentine media and stands as the most
vocal proponent of an access to information |
others insist that the organization is abetting journalistic solidarity. Yet some journalists

and media experts claim that FOPEA is yet another exclusive venture, this time for

**9 Periodistas was not a professional journalistic association, but rather a small, closed group of elite
journalists.



second tier journalists. In 2008 it brought together 220 journalists from across the
country, a far more inclusive group than Periodistas.But this number is still marginal for
a country of 40 million people. In contrast, for example, The Canadian Association of
Journalists boasts a membership of 1500 active members in a less populous nation (33
million).

Other Argentine media organizations expressed little interest in the right to access
government information. Argenti na’ sArgentinenci pal
Association of Journalistic EntitiesS(ADEPA*°), never made its support public in the press
until grievances arose with the Kirchneradmi ni st rati on’s treatment of
Nor did ADEPA become very vocal until the controversial Senate amendments became
known, which would have had a profoundly negative impact on media interests. Johnson
(2003) and other media experts view ADEPA to be a largely irrelevant contributor to
media advocacy issues because it stands primarily as a venue for media owners and is
dominated by Grupo Clarin.

The Association of Newspapers from the Interior of ArgentinBADIRA*") did testify
in Senate Hearings, but did little more than voice its support for an access to information
law. It said nothing about the proposed changes (Senatorial Hearing, 14 September 2004,

2004). The Press Workers Union of Buenos Aires (UTPBA*?) and the Argentine

Federation of Press Workers (FATPREN) never became involved in the issue, apparently

because of their traditionally strong ties to the Peronist Administration ( “ Ac ce s si on
Number: 31420905; Smith, Peter H. 1,UTPBAail Ad
ostensibly went so far as to take the side of government when certain Senators vilified

private business and the CSOs that formed the access lobby for their lack of transparency
(“I'nternal Mi mgtaens zeMde dtyi ndgpeOBritti sh Council,

Although press organizations can be important organizational and political
vehicles for the promotion of access to information legislation, they are not absolutely

necessary. As in Argentina, Mexican, journalistic organizations are not renowned for their

% Asociacion de Entidades Periodisticas Argentina.

Asociacion de Diarios del Interior de la Republica Argentina.
Union de Trabajadores de Prensa de Buenos Aires.
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strength. But private media companies in Mexico have in many ways taken up the slack,
through in-house professionalization and advancing issues collaboratively. They joined
forces temporarily through the ad hoc formation of the Grupo Oaxaca But directors of La
Nacion and Clarin did not act cooperatively to secure access to information rights.

This section has thus far analyzed perceptions of an uncritical, non-independent
press. Moreover, it has suggested how non-independence negatively affects support for
information rights through an examination of journalistic professionalism, attitudes
towards both the profession and toward government, and professional solidarity. In the
remaining few pages, I address provincial access to information laws in light of media
independence.

Provincial governments are reputed to co-opt the press and treat independent
outlets harshly. According to Mabel Moralejo, the 2004 Executive Director of the
Argentine Journalist Defense Organization, Periodistas the majority of provincial
governments punish critical publications and reward supportive ones with government
advertising.”®® An extreme example of a co-opted press is Tierra de Fuego, where it was
calculated in 2005 that 75 percent of media advertising revenues originated from the
provincial government (Open Society Institute, 2005). In other provinces, it is not
atypical for family-based political dynasties to outright own or indirectly control the
media. Such has been the case in provinces such as Salta or San Juan. Even governments
in more progressive provinces, such as Mendoza, have been found to hide what they
spend on advertising in order to safeguard their power to punish and reward news media
outlets®**J osé Pochat, Director of th@acetadleentry’ s f.
Tucuman, claims the most serious challenge has been libel charges, because the

provincial courts are heavily biased toward government.*> He claims that self-censure is

the result.

»See, “Attacks on the Press 2004: Argentina.” Committe
<http://cpj.org/2005/03/attacks-on-the-press-2004-argentina.php>

"See, “Argentina: Gastos en puldlaidoi dl&d a@foibdiiealino ale Mec

Periodismo para el Acceso a la Informacion Publice September, 2008. Available at:
<http://www.periodismo-aip.org/caso-detalle.php?id=31>
3 Personal interview, October, 2007.



Given a captured news media, it is unsurprising that provincial access to
information laws are portrayed as ineffective. Several laws have peculiar restrictions. Rio
Negro and Chubut’'s | aw, for example, may only
lawof La Pampa subjects the province’ s media t
business public business, and putting into question international standards such as shield
laws. In the majority of provinces, access requests are scarcely made and answered with
even greater rarity (Farmelo, 2003, p. 2). Perhaps for this reason there are almost no
comprehensive analyses of laws.
The only available quantitative assessment of a provincial law originates in
Coérdoba, one of the most socio-politically developed provinces. A two-staged 2005-06
CSO survey resulted in one positive response to 15 different information requests spread
across a host of government institutions (Carballo, 2006). Anecdotes about other
provincial laws tell much the same story. An official from the Autonomous Federal
District of Buenos Aires provided the author with a pie chart indicating that 95 percent of
requests were answered within the 10 working days specified by the law. Seeing as the
District’s | aw had not even been i mplemented
strong compliance is little more than a fantastical fabrication.
A 2009 evaluation of the access to information law in the Province of Buenos Aires
(12.475) found implementation incomplete. The law enacted in 2000 included the
obligation to justify why one was making a request, perhaps the most damning faux-pas

ofasupposed right to information” | aw. Protests
rectify this and other issues. | np r2dj0e’c tg”o vtea n
implement the law. An analysis by a leading Argentine CSO, CIPPEC, concluded that "the
lack of an adequate implementation [...] is undeniable" (CIPPEC, 2009, p. 29). Moreover,
knowledge about the law remains limited among government officials and the public.

Clearly, without an independent, professional press to advocate strong access to
information laws, they simply will not exist. The irony here is that Argentine advocates

continue to be among the most visible advocates of access to public information in Latin

America. Prolific analyses of information rights by organizations such as Asociacion de



Derechos CivilesCIPPEC, Directorio Legislativo, Periodismo para el Acceso a la
Informacion Publicaand FOPEA,° among others, provide justified hope for greater
awareness and training, and an increase in the practical use and advocacy of disclosure

rights among the press.

CHAPTER 3.CONCLUSION

In contrast to the Mexican case presented in Chapter Two, a highly anticipated Argentine
access to information law failed to become a reality. The legislative upset was striking,
because at first glance the odds seem to have favored Argentina more so than Mexico.
Argentina boasted a greater number of access to information precedents than did
Mexico, including provincial laws, federal constitutional reforms and legislative
proposals. Second, Argentina’s advocacy movem
| arger than Mexico’s. At its pesthelargestofitsnc | ude
kind in Latin America. And third, salient political opportunities augured well for a law:
the popular reaction to the corruption-plagued Menem years, the De la Rua Senate
Bribery Scandabknd the 2001-02 economic crisis all provided good reasons for advocacy
and concomitant legislative responsiveness.
Yet to a |l arge degree, Argentina’s precede

public and political notice because they lacked a public forum (the news media) for

3° FOPEA is currently (2010) holding workshops in provinces across Argentina, teaching media

professionals about using access to information measures.



discussion and projection; and the news media did not create the linkages between crises,
scandals and the need for transparency reform. In the absence of public scrutiny,
successive presidents were able to use their constitutional and legislative powers to delay
and resist the enactment of comprehensive access to information legislation.
A content analysis and interview evidence confirmed the modest role of the news
media in the campaign for access to information. Over 56 weeks, from the election of
President De la Rua in 1999 to the 2004 death knells of the access to information bill in
the Senate, LaNacion s news agenda for the i ssClarinpsy oved
coverage figured BbalNacibnwesa lp.er fOvrenantciema,mel i or at
Clarin s agenda rkeNotablyriretltk last o anonths, LaNacion s support f ol
access to public information figured as “mode
month. However, content analyses and interview evidence largely confirmed weak
institutional commitments on the part of media companies. Analysis also noted that most
news focused only indirectly on the issue of access to information. Finally, a
disproportionately large percentage of total coverage occurred in the last six months of
the agenda analyzed, as the press reactedto the threat of Senatorial amendments. Overall
press coverage was non-committal, and Clarin s cover age was clearly w
Evidence suggests that the press’ difficul
constitutes the foundation of weak support for access to information. Strong,
authoritarian leaders have decreed market privileges for large firms, diminishing the
competitiveness of the media sector. Given Ar
concentrated press dominated by one firm (Clarin) has exacerbated the problem of press
independence. Compromised independence in turn, has negatively impinged upon
journalistic professionalism, solidarity and attitudes toward the profession, government,
and ultimately, support for rights to access government information.
[ found that firms were even less likely to advocate for information rights given the
conditions that followed the economic crisis. The aftermath of the 2001-02 crisis
jeopardized the continued survival of news media companies. Large debts denominated

in dollars and decimated domestic demand rendered media dependent on government



for protection from foreign creditors. The result was the Cultural Assets Law.But even so,

economic depression and a diminished pool of advertising revenues rendered the press

dependent on government, which gave it good reason to avoid publishing advocate

demands and criticism. In effect, the news media supported access to information only
modestly because, “they did not wantrsthtato damag
b e*””

Clari s i ndi sposition to aggressively promot e€
particularly damaging because o f-mddihagendae wspape
setter. Its relative silence made it easier for successive governments to delay and resist the
access to information bill. The news media did not directly focus on how presidents
refused to schedule the bill; nor did they emphasize how legislators failed to hold quorum
when it did come up for a vote. Without a strong shaming mechanism, politicians were
able to oppose transparency with relative impunity.

The Argentine press thus compared unfavorably to the heroic role of the Mexican
press through the Grupo Oaxaca In Mexico, the vested leadership of press outlets
advocated for greater rights and better government. Conversely, much of the mainstream
Argentine press viewed the costs of assertiveness and independence as greater than the
rewards to be had in accommodation. The historical experience of the Mexican press has
admittedly been more conducive to press independence than the Argentine press due to

“bl ander forms of repression. However, histo
an excuse for the limited political effectiveness of the Argentine media over the last 25
years or so.

Presidential power in Argentina has not only served to foster questionable
independence, but also firm dominance. Despite Clarin s si ze, it has mor e
deferred to presidential power. This belies the claim that larger companies are better able

to stand up to abusive policymakers. I n contr

intense newspaper competition has ultimately engendered a more diverse and

7 Personal Interview, J. De Lanata, November, 2007.



independent marketplace of ideas™®

that has been better able to stand up to the abuses of
power. Notably, media companies in Mexico have tended to exhibit rivalries, whereas La
Nacion and Clarin in Argentina have collaborated largely as friend.*** Debate surrounds
whet her Argentina’s recently passede news medi
problems or further exacerbate interventionist tendencies. But virtually all experts and
journalists agree that regulation of the Argentine press demands closer attention. In the
early 1990s, the muckraking reporter Horacio Verbitsky of Pagina/12explained his success
by acknowledging: “it’s not t h(quotedlinAiesso good,
2005, p. 197). Regrettably, Verbitsky’”s words contain
Pagina/12of the early 1990s constituted an episode; during the Kirchner administration it
largely served as an official mouthpiece for the government (Pabalan, Francisco-Pabalan,
Sung, Jarjanazi, & Ozcelik, 2010).
Perhaps the most pressing question for future study is how many more policy
initiatives get shortchanged in Argentina because of questionable press independence.
The broader theoretical implications of this chapter suggest that the feedback effect of
presidential power and news media independence may help explain other policy lacunae
and,tosome extent, the striking weakness of Argen
corruption and institutional abuse run deep i
you open things up, you will find all kinds of irregularities; this is not a regular
count r>y . ”

The chapter that follows deploys lessons from the Argentine and Mexican cases to

a wider range of Latin American reform experiences.

*Decentralized al so i n t hatresgiemlsites, sufh asWentdarreyands very i mpo

Guadalajara.
9 Personal interview, Rosental Alves, April, 2010.
*4° Personal interview, Fernanda Bendinelli Ferrero, November, 2007.



