
         CHAPTER 1  

 

 SURRENDERING SECRECY  
 
 
 

In our lifetime something extraordinary will occur: we’re going to 
go from people having almost no access to information, to everyone 
having access to information, and having everyone access everyone 
else’s information.1    

 
In July 2009, the Chief Executive of Google, Erik Schmidt, made this prediction on 

how the Internet would radically democratize information. Almost as if pacing the 

growth of technology-driven expectations, governments around the world have 

been furiously enacting laws that give citizens the right to access government 

information.2 Diffusion has been remarkable—approximately 90 freedom of 

information laws have so far been enacted and more than half of them within the 

last ten years.  

Freedom of information laws suggest a seemingly simple democratic 

premise: give citizens the right to request publicly held information and, barring 

certain standard exceptions, ensure that government officials comply with 

disclosure.3 What they obligate in practice, however, is exceedingly onerous for 

some governments to accept, particularly in less developed democracies. Laws 

jeopardize closely-kept historical secrets and threaten officials with the promise of 

ongoing scrutiny. Is it unreasonable to expect a surrender of secrecy in regions 

marked by long legacies of authoritarianism? This study articulates the 

determinants of effective surrender and draws upon the political landscape of 

                                                
1 Quoted from an interview with Kai Risdall of National Public Radio’s “Marketplace”, 7 July, 2009. 
2 I interchangeably use the terms “access to information,” “freedom of information,” “disclosure 
law,” “right to information,” and “transparency laws” to refer to the same legal measures, unless 
otherwise specified.  
3 Exemptions include information on ongoing legal cases, certain questions of national defense and 
commercial secrets.  



Latin America as its test case. I examine reform processes and assess whether the 

region’s laws, enacted between 2002 and 2010, promise effective windows into 

government or are, in fact, mere window-dressing.  

When freedom of information laws are strong they are said to visibly 

transform the quality of democracy on at least three levels: 

1. They improve state capacity by: 

¶ Rendering the public sector more “public.”4 

¶ Professionalizing and modernizing bureaucracies through improved 

record-keeping5 and information-handling processes.  

¶ Augmenting the quality of policy decision-making processes.6 

¶ Encouraging governments to become more “proactive” in the voluntary 

dissemination of data.  

2. Right to information laws help expose public sector vice and virtue by: 

¶ Revealing both competence and incompetence 

¶ Exposing past and present abuses of power, including various 

manifestation of corruption such as:7  

­ wasteful or fraudulent contracts 

­  systematic discrimination 

­  unfair distributions of goods and services 

­  public sector waste and inefficiency  

 

                                                
4 The effect stems not only from laws themselves, but also from complementary legislation that 
tends to be enacted contemporaneously with laws. These measures include open meetings 
provisions, campaign finance disclosure laws, participatory policy making rules, political lobbying 
and whistle-blowing regulations, among others. All of these measures are part of the same family of 
open government policies. 
5
 Access to public information laws are frequently accompanied by the passage of archive laws to 

improve record keeping. Nevertheless, freedom of information expert Alasdair Roberts (2006, 89-
90)  provides evidence to suggest that onerous disclosure requests in advanced democracies are 
now provoking officials to either avoid recording information or to earmark certain information as 
“delicate” for special treatment.   
6 By threatening to expose incompetence or misjudgment through an information request, 
disclosure laws induce policy makers to be more deliberate in their decision-making processes.  
7 Although a popular conception holds that such laws “reduce” corruption, there is little means of 
substantiating this claim. Laws tend to expose more corruption, which ironically has had the effect 
of worsening perceptions of increased corruption See, Tavares (2007) or Blanton (2002, 54). In this 
sense, laws can produce the impression of higher corruption even though it is the exposure of 
corruption that has increased. Actual acts of corruption may have in fact diminished, but there is 
no way to know. For other discussions on this issue, see Isam (2006), and Lord (2006), for example. 



3. Disclosure laws empower citizens with a right to assert other rights.8 They allow 

individuals, civic organizations, businesses and the press9 to monitor policy 

performance and defend their social, economic and political rights.  

 
For all of the reasons mentioned above, transparency and access to public 

information laws are held to diminish the informational asymmetries that stunt 

soci0economic and political development (Stiglitz 2002, 2003). For both citizens 

and foreigners, greater transparency makes countries more attractive to invest in. 

Although the potential of these measures is impressive and their diffusion 

around the world is remarkable, they have tended to be less than awe-inspiring in 

substance and in practice. In spite of Google’s view about marching lockstep 

toward universally accessible information, governments—our most important 

source of information—continue to stand in the way of greater openness. 

 
Surrendering Secrecy as Political Problem and Theoretical Lacuna  

 
Secrecy has become one of the central political struggles of our time. More 

than half of the world’s governments still hold out against access to information 

laws, and even optimistic experts agree that the vast majority of national laws are 

highly problematic on paper and in practice. In emerging and mature democracies 

and at all phases of the policy cycle, governmental delay and resistance obstruct 

greater openness.  

Although necessary and justifiable on occasion, secrecy is perennially 

abused. It is the malfeasant’s first refuge and the incompetent’s last resort, a means 

of concealing ill-acquired authority, public resources and covering-up unethical 

and inefficient practices. To some degree this dilemma is timeless; political and 

bureaucratic “instincts” are viewed to be innately secretive (Friedrich 1972; Michael 

1982; Roberts 2006; Weber 2001; Wiggins 1964). 

                                                
8 The Carter Center makes frequent use of this phrase. 
9
 I employ the terms “press” and “news media” interchangeably throughout the dissertation. 



In recent years, however, a disjuncture has been growing between the 

implacable political drive to conceal, on the one hand, and advancing democratic, 

regulatory, and technology-driven norms of openness, on the other.10 Globally, this 

disconnect appears to be exacerbated by unequal access to technology. The 

growing gap between cultures of secrecy and openness has not received the 

scholarly recognition that it deserves (for exceptions, see Lord 2006; Roberts 

2006).  

What factors lead governments to surrender a key power resource—

secrecy—and enact strong transparency and access to information legislation? Do 

current laws reflect the promise of openness, or continued resistance against 

greater transparency? These questions are particularly relevant to regions where 

opacity still sustains authoritarianism and corruption. 

The existing literature does not offer a satisfactory answer to these lines of 

inquiry because it is both theoretically and empirically underdeveloped.11 Existing 

studies suffer from three principal shortcomings. First, prevailing scholarship is 

dominated by legal analyses and single-case study narratives authored mainly by 

activists. There are few if any comparative analyses of the determinants of reform.  

The existing literature on this topic also provides no measurable evaluations 

and comparisons of the legal strength of national access to information laws. 

Methodologically, it is complicated and contentious to “score” laws, which explains 

why activist-experts have diplomatically refrained from doing so. Yet without 

benchmarks of strength to refer to, specifying conditions for sweeping reform is 

not possible. Put differently, it is difficult to parse out what factors lead to robust 

                                                
10 I refer specifically to advances in information technology, and above all else the internet. Internet 
penetration in Canada and the U.S. it was 74 percent as of September, 2009. In Latin America it has 
reached 31 percent, in Africa, 7 percent and Asia, 19 percent. For methodology and statistics, see:  
<http://www.internetworldstats.com/stats.htm>. 
11
 The Carter Center (2009), a regional leader in Latin American access to public information law-
related issues, included among its top ten findings the following commentary: “There continues to 
be an absence of scholarship and applied methodologies […] this has led to a gap in knowledge 
regarding the extent of state compliance and best practices” (5). 



access to public information laws because strong laws are not systematically 

distinguished from window dressing measures.  

As a result, the literature speaks about reform in general terms instead of 

addressing key preconditions for sweeping reform. While some studies do touch 

upon key factors, they are typically scattered within analyses so encompassing that 

they lead to vague and poorly specified conclusions. The existing literature 

requires extensive distillation. 

 This dissertation begins to fill in these empirical and theoretical gaps. It 

presents a thorough comparative study of access to public information reform 

throughout Latin America. Based on extensive archival research, intensive field 

work in Argentina, Mexico, Uruguay and Brazil, upwards of 70 loosely structured 

interviews, and more than 12 total years of media content analyses, this study of 

freedom of information reform incorporates two in-depth case studies and a cross-

national analysis of laws throughout Latin America. I score the approximate face-

value legal strength of laws using an original evaluation. Assigning scores makes it 

possible to speak about laws in concrete terms and facilitates a targeted analysis of 

the causal mechanisms that influenced their legal strength. Inferences learned 

from Mexico’s sweeping reform success (2002) in chapter two and Argentina’s 

abortive legislative attempts in chapter three (1999-2005) are thus compared to the 

experiences of eleven additional countries across Latin America in chapter four. 

Special attention is paid to adoption processes in Brazil (2009- ), Chile (2008), 

Guatemala (2008) and Uruguay (2008).12  

Most importantly, the study develops a theory on the fundaments of robust 

transparency and access to public information laws. My argument specifies the 

central importance of two variables: the degree of presidential control over the 

legislative agenda, and the extent of the news media’s support for transparency 

                                                
12 Legislation in Brazil is still under consideration in Congress (March 2010). Chile, Guatemala and 
Uruguay all enacted laws in 2008. 



reform. The evidence I present highlights how weak presidents and strong news 

media agendas strongly influence the robustness of laws.13  

 

The Argument in Brief  

 
My causal argument begins with a paradox: a strong president, one who has 

the means to enact a sweeping freedom of information law, is the type of president 

least likely to do so. Unwilling to cede the power of secrecy, strong presidents 

resist demands for robust transparency laws.  Even well-intentioned presidents 

will face uncompromising pressures to delay and resist robust transparency 

reforms.  Key bureaucratic and political allies expect presidents to use their 

decisive constitutional and partisan powers to shield them from public scrutiny. 

Strong presidents may enact window-dressing measures, but they are generally 

less likely to enact sweeping transparency reform. 

Conversely, a leader who controls neither a majority of votes nor the 

constitutional powers to forestall legislation is more likely to commit to robust 

legislation and do so early-on within the electoral cycle. Under pressure from the 

media, civil society organizations, international institutions, and, sometimes, 

opposition parties, weak leaders are frequently faced with a difficult choice. They 

can eschew reform and cling to secrecy. Or they can pass a weak and ineffectual 

law. But if they choose either of these options they risk suffering public criticism 

and the possibility of having a strong law imposed on them against their will.  

Alternatively, they can preempt legislative challengers and would-be critics early-

on by pushing for the enactment of a strong freedom of information law. By 

willingly advancing laws, they gain public acclaim, assert authority over the public 

sector, and demonstrate a capacity to enact significant legislation. Moreover, by 

                                                
13 I define a strong news media agenda as sustained and salient coverage of an issue or related 
issues. For a seminal examination of the concept of agendas, see Cobb and Elder (1971). 



opening their administrations up to public scrutiny, they signal transparency, 

credibility and a predisposition for cooperation.  Thus, in order to boost their 

political support, leverage policy goals and preempt legislative challenges, weak 

leaders tend to enact stronger laws and they do so early-on during their terms of 

office. 

Governments pursue freedom of information laws with greater zeal when 

vigorous news media coverage supports right-to-public information laws. For an 

industry whose lifeblood is information, the news media’s incentives to support 

access to relevant, reliable and cheap14 information appear to be indisputable. 

Indeed, news media support has been decisive in the adoption of strong laws in 

most advanced democracies.  

Voluminous reporting by leading newspapers greatly improves the 

likelihood that politicians will commit to enact sweeping laws. Lacking the 

legitimacy afforded by strong parliamentary support, weak leaders are particularly 

susceptible to pressures emanating from the news media. Press coverage projects 

the demands of civic advocates onto the public and legislative agendas. Favorable 

publicity is proffered to political supporters of transparency and negative coverage 

for dissenters and shirkers. News coverage safeguards laws from underhanded 

attempts to weaken them during legislative processes. Experts, civil society 

organizations (CSOs) and vested legislators also represent important contributors 

to ensuring the enactment of strong laws and compliance with them. But without 

the decisive support of the news media, even broad-based advocate constituencies 

may find it difficult to put the issue on the public and legislative agendas.  

Yet remarkably, in certain countries the mainstream press does not 

aggressively promote such measures. I provide evidence to suggest that the degree 

of news media support for right-to-information laws depends on two factors: first, 

                                                
14 Under better practice laws, government provided information is either free or costs are limited to 
reproduction.  Scanning documents further reduces costs. 



the competitiveness of news media markets, as determined primarily by the levels 

of ownership concentration; and second, the degree to which the president or 

ruling party exercises control over the news media.     

Figure 1.1 

 

Figure 1.1 provides a brief summary of the causal argument. The study’s 

dependent variable is the legal strength of access to information laws. This variable 

is shaped by two main factors: presidential strength and the degree of media 

agenda for reform.  

The strength of the president is determined in large part by the president’s 

constitutional and partisan powers. Presidents with extensive constitutional and 

partisan powers possess negative agenda control, which is the ability to keep 

certain issues from being voted on. The extent to which the media promotes 



access-to-information by setting a strong news media agenda, meanwhile, is 

influenced by the level of media independence. Media independence is influenced 

by ownership concentration as well as by the strength of the president. The 

relationship between all of these variables is probabilistic rather than 

deterministic. Weak presidents and strong media agendas make strong access-to-

information laws more likely, but provide no certain guarantee of their passage. 

The remainder of this chapter is organized into seven sections. The first 

section fleshes out the dependent variable of the study. The second section 

discusses the extraordinary diffusion of access to public information laws around 

the world and throughout Latin America. A third section then assesses alternative 

explanations that might account for wide variation in the strength of laws. In the 

fourth section I review the literature relevant to my study to illustrate how this 

project addresses empirical and theoretical lacunae. In the fifth and sixth sections I 

lay out my claims about the effects of weak presidential control and strong news 

media agendas on access-to-information reform. The final section discusses this 

study’s research design before concluding and laying out a road map for the 

chapters that follow. 

 

1.1  Specifying the Important Role of Legal Strength  

 
The legal strength of access to information laws still remains a relatively 

unchartered frontier for scholars of transparency policy. This section defines what 

a strong law implies in legal terms, examines the measurement of legal strength, 

and discusses the difficulty of measuring compliance with laws.  The goal of the 

section is to flesh out the dependent variable, the legal strength of access to public 

information laws, in addition to highlighting the critical importance of strong 

transparency and access to public information laws. In the subsequent section 



(1.2), I examine the diffusion of laws across the world and throughout Latin 

America. 

Below I outline six principles features15 that any strong law must reflect. In 

chapter four and the appendix I describe my methodology and findings in greater 

detail. Here, I provide a basic reference for what a strong law looks like in order to 

ground the subsequent discussion.  

There is widespread agreement on the minimum requirements for a strong law. 

These include: 

¶ A broad scope that reflects the principle of maximum openness. Access 

should be the rule and secrecy the exception. A broad scope provides clear 

definitions and regiments to the law as many public entities and branches 

of government as possible. Optimally, it provides for a strong central 

authority to promote implementation and compliance and to resolve 

appeals and complaints. 

¶ Simple procedures that safeguard and facilitate information requests and 

responses. They should also include clear obligations for officials to keep 

the applicant informed of the ongoing status of a request, and provide 

strict time limits and minimum costs for requesters. Delays in fulfilling 

requests should be limited and justified. 

¶ Requirements to proactively publish a wide assortment of public 

information are critical. Proactive publication increases the accessibility of 

information and may diminish the need for formal requests. Government 

should publicly acknowledge reserved information, and report disclosure 

activity to the legislature on an ongoing basis. 

¶ A list of unambiguous and limited exceptions exempts harmful or justifiably 

sensitive information from disclosure, such as some issues of national 

security. The exemptions of other laws should be validated by the access to 

information law’s list of exceptions. Reserve periods ought to be limited. 

¶  A simple and fair appeals system that resolves complaints and appeals 

within clear timeframes, providing several channels for appeal.  

¶ Fair sanctions and protections that apply to officials who knowingly fail to 

comply with the law, err in compliance, or report illegal acts. 

 

                                                
15 These features contain individual criteria, which are laid out in the appendix and discussed in 
greater detail in chapter four. 



These features apply to both laws and decrees, although I omit the latter 

from my comparative analysis because decrees reflect weak commitments to 

transparency. Decrees are not enacted by the legislature but rather by presidents, 

which diminishes the legitimacy of these legal measures. They are also juridically 

inferior to comprehensive laws.16 Decrees provide for more limited access to 

government agencies and sources of information. They cannot judicially contest 

the confidentiality statutes of other laws, and therefore preclude legal challenges 

that might result in favorable rulings. Finally, decrees do not reflect commitments 

to maximum openness where access is the rule and secrecy the exception. In this 

sense, the spirit of the law is inherently flawed. These differences render 

comparison with full laws problematical. 

Judging the legal strength of access to public information laws can be tricky. 

Face-value legal strength is obviously not a replacement for real world 

effectiveness. Laws may be excellent on paper, and dysfunctional in practice. Older 

laws, elaborated when only hazy standards existed, tend to lack the detail that 

might be expected of today’s strong laws. Yet older laws may be operationally 

sound in practice because of informal understandings, strong institutions and 

political cultures of openness—to suggest just a few possible explanations. Thus a 

textual analysis of legal strength has its obvious limitations.  

Nevertheless, characterizations of functional or operational strength can be 

equally misleading. Compliance tends to wax and wane depending upon a host of 

factors, including the political dispositions of current leaders, security risks, the 

evolution of technology in government, the press’s interest in the subject, and 

citizen pressure, to name just a few. For example, the security threats that emerged 

                                                
16 Some countries, such as France, treat decrees as full, comprehensive laws. I refer to decrees that 
are juridically inferior to a law, similar to what is referred to as a presidential executive order in the 
U.S. Most international organizations devoted to freedom of information issues do not provide 
space for decrees within their accounting of laws. Nor do they recommend decrees as a substitute 
for laws. See, for example, <article19.org, org>; or, <www.freedominfo.org>. 



after Sept. 11, 2001 led to a weakening of compliance with the U.S. Freedom of 

Information Act under President George W. Bush (Roberts 2006, 48-49). In 2007, 

however, a newly elected Democrat majority strengthened the FOIA despite the 

Bush administration’s objections, and in 2009 President Barack Obama took 

further steps to promote greater openness. By contrast, the face-value legal 

strength of laws tends to be somewhat more static than compliance, although 

amendments and legal precedents may create loopholes or other changes in the 

legal strength of laws over time.  

Because of the paucity of data on compliance, the face-value textual 

strength of laws remains one of the few indicators of a law’s potential effectiveness. 

Although we have a good idea of what a strong law looks like (Banisar 2006; 

Mendel 2003, 2009; Open Society Justice Initiative 2006), we still have relatively 

little comparable data about the strength of new laws in operational terms. The 

majority of access to public information laws were approved within the last ten 

years, so operational assessments are just starting to trickle in. Moreover, 

measurement of compliance varies among countries and analyses, making results 

difficult to compare.  

Most current assessments of compliance with access to information laws 

use a monitoring approach, whereby standardized requests for information are 

submitted to a variety of government agencies to measure the quality of their 

responses. In this way advocates can assess to what extent government is 

complying with requests of varying degrees of difficulty, and which agencies are 

performing better or worse. Current monitoring approaches use a variety of 

techniques, although work is being done to come up with a universal standard. 17 

                                                
17 The OECD and the World Bank are currently developing universal methodologies for evaluating 
operational efficacy. Several organizations dedicated to monitoring access to information 
compliance have also elaborated what they refer to as the 6 Question Campaign that will be 
international in scope. This campaign is headed by Access Info, The Centre for Law and Democracy 
and the Open Budget Partnership. The Carter Center is also developing an “implementation 



Monitoring exercises frequently evaluate dissimilar issues, use variegated 

approaches to formulating requests, and target a diverse array of institutions. 

Government data on the use and operation of laws is even less well suited 

to cross-national comparison. To begin with, country-level differences, including 

variation in the design of political systems, disclosure procedures, and public use 

and awareness of measures, make compliance and usage difficult to compare. 

More importantly, however, government data tends to be untrustworthy since 

governments will frequently overstate their compliance with the laws (Szekely 

2007, 128).18   

In spite of these difficulties, a few comparative analyses19 have emerged. 

Similar to the individual country studies, these comparative analyses indicate a 

large number of problems with compliance. The most salient of these 

shortcomings include: 

¶ A lack of political will   

¶ Incomplete implementation 

¶ A lack of training and resistance to disclosure in the public sector 

¶ Insufficient resources for implementation and compliance 

¶ A lack of awareness and education about disclosure among the public  

 
These problems appear to be universal, although they vary in degree. They stem in 

large part from the fact that government officials and bureaucracies tend to resist 

disclosure laws. Agencies that deal with financial or defense issues have gained 

special notoriety for their universal resistance. As testament to the problematic 

nature of these laws, transparency advocates have developed a multitude of names 

to frame laws in a more favorable or contextually appropriate light. These range 

                                                                                                                                            
assessment tool,” which, according to Access to Information Programs Director, Laura Neumann, 
diagnoses the “extent to which the public administration is capacitated to respond to requests.”  
18 For example, in 2007 the author was presented with charts by authorities of the City of Buenos 
Aires that illustrated on-time compliance with 95 percent of requests. Given that the law had not 
even been regulated and put into operation, the data had obviously been fabricated.  
19 See, Alianza Regional para la Libertad de la Expresión e Información and Open Society Institute 
(2006), for example. 



from the more official “disclosure” and “transparency laws” to the more proactive 

citizen frame of “freedom of information,” “right to know,” and “right to 

information,” to the more hopeful “access to information,”  “open government,” 

and “sunshine law,” just to name the most common. 

One of the few multi-regional comparisons of compliance with access to 

public information requests was carried out by the Soros Foundation’s Open 

Society Institute (OSI) and examined access to information compliance in 14 

countries: seven countries with laws and seven without. All but two countries, 

France and Spain, were developing democracies. The study found that on average 

36 percent of the 140 total requests20 were met with mute refusals in the seven 

countries21 that possessed access to information laws. On average, a full 58 percent 

of requests were met with non-compliant responses in these same countries. 

Admittedly, the sample is limited,22 most of the countries selected are not 

renowned for their institutional integrity, and the methodology opted to use 

“difficult” requests23 on average. Nevertheless, the results still indicate that 

implementation and compliance is far from complete. The literature is full of 

examples of advanced democracies experiencing analogous struggles (Banisar 

2006; Blanton 2002, 2007, 2003; Lindberg 2006; Lord 2006; S. E. Martin 2008; 

Mendel 2003; Puddephatt 2009; Roberts 2000, 2002, 2004, 2006, 2005; Robertson 

1999). 

As consolation, however, the OSI study found that seven additional 

countries not in possession of access to information laws fared significantly worse. 

                                                
20 70 individual requests, submitted twice by applicants. 
21 Armenia, Bulgaria, France, Mexico, Peru, Romania, and South Africa possessed access to 
information laws at the time. Mexico scored best among all countries studied, and Peru scored 
better than France.  
22

 See Open Society Justice Initiative (2006). 
23 Three types of requests were made: routine, difficult, and sensitive. Difficult and sensitive 
requests accounted for 40 of the 70 requests. 



In these countries,24 fully 56 percent of requests were met with mute refusals on 

average, and total non-compliant outcomes averaged 83 percent. These results 

demonstrate that countries without  laws showed significant deficits in 

compliance—on average 25 percentage points worse—than countries with  laws.  

If variation in compliance is so significant between countries with  laws and 

those without , then we might also expect there to be variation in compliance 

between those countries with strong laws and those countries with weak ones. The 

example of Mexico, which has a very strong law, suggests that this is, in fact, the 

case. It scored the best of the 14 countries analyzed in the Open Society survey; and 

requests were met with mute refusals just 21 percent of the time—almost half the 

average incidence experienced by other countries that had access to information 

laws. Meanwhile, a country with a weaker access to information law, South 

Africa,25 tallied mute refusals for 61 percent of total requests. This result leaves 

open the possibility that weak laws are even more detrimental to compliance than 

no law at all, a viewpoint shared by some experts.26   

 At a minimum, strong legislation much improves the odds of greater access 

to information, particularly when laws mandate the establishment of robust 

                                                
24 Although Argentina, Chile and Spain had some sort of administrative provisions that stipulated 
disclosure, they did not possess comprehensive laws. Ghana, Kenya, Macedonia, Nigeria and Spain 
were the other countries without access to information laws. 
25

 The South African Law was originally a much vaunted measure since it was the only law to 
regiment the private sector under its disclosure obligations. However, in contrast to the Mexican 
law, the South African law includes no specific oversight agency; instead, the law is overseen by the 
underfunded South African Human Rights Commission. Furthermore, it includes few details on 
how best to implement the act. A South African NGO, the Open Democracy Advice Centre stated in 
2002 that major obstacles included “low levels of awareness and information of the requirements 
set out in the act.” Admittedly, poor implementation cannot be pinned solely on the law itself, but 
should principally be attributed to political will and state capacity. See the report on South Africa at 
freedominfo.org. Available at: <http://www.freedominfo.org/countries/south_africa.htm>.  
26

 Among others, Sandra Crucianelli divulged this opinion during an interview with the author in 
April, 2008 in Belo Horizonte. Crucianelli worked as a World Bank consultant on adoption 
processes throughout the Americas and is employed as a media specialist for the Knight Center for 
Journalism in the Americas, University of Texas at Austin.  



oversight agencies.27 A strong law assigns clear responsibilities for implementation 

and minimizes the discretionary wiggle room for non-compliance. It begets a 

strong legal right for advocates to demand disclosure. And strong laws are typically 

the result of strong policy constituencies (especially the media) who may also 

improve the likelihood of greater access. Finally, well elaborated laws can better 

resist the inevitable weakening process that tends to afflict access to public 

information laws over time. With the passing of time loopholes and amendments 

tend to wear down even the strongest laws. 

 In short, access to public information implies a constant struggle, but well-

elaborated, robust laws much improve the likelihood of openness. Thus the face-

value legal strength of access to information laws must be counted among the 

most important predictors of a law’s future effectiveness.  

As touched upon in the introduction, strong laws also have several virtuous 

backwards linkages that weak laws may not. They tend to be accompanied by 

complementary legislation, such as, most commonly, archive laws, open meetings 

provisions, whistle blowing regulation, habeas data measures and civil service 

reforms, but also lobbying regulation and campaign finance laws. Strong laws also 

tend to foment bureaucratic cultures of public service and professionalism. For 

example, stronger laws may provide for the training of information officers within 

each government agency; in turn, these officials contribute to professionalizing 

bureaucratic processes such as record-keeping, public relations, and intra-

governmental communication protocols. The end result is frequently an 

improvement in overall government efficiency. Case-in-point, the one-time 

President of Mexico’s Federal Access to Information Institute (IFAI), María 

Marván, revealed that top bureaucrats filled out information requests for 

                                                
27

 Active central authorities can help implement, train, sanction, regulate, promote, settle appeals 
and complaints, coordinate among agencies, report to parliament, and ensure compliance, among 
other valuable functions.  



documents held by other governmental departments.28 When asked why they did 

not simply deploy aides to obtain the information, officials claimed that the access 

to information law did a quicker, more complete job, and allowed aides to be 

retained for more important work.  

By contrast, weak laws frequently have characteristics that make them 

relatively inoperable or worse. Weak laws are most commonly rendered weak by 

ambivalent or conflicting legal provisions. Such laws provide ambiguous 

descriptions of methods of implementation, bureaucratic procedures, rules for 

making a request or receiving a response, and exceptions from disclosure, among 

other examples. Gaping loopholes in a law’s list of exceptions to disclosure tends to 

be one of the most common ways for public officials to justify non-disclosure. For 

example, Honduras’ original 2006 law exempted humanitarian aid from 

disclosure.29 The most extraordinary danger is that laws end up harming rather 

than helping freedom of information. In Paraguay and Zimbabwe, so-called “gag 

laws” effectively imposed undemocratic obligations on the press even as they 

masqueraded as access to information measures. While it is beyond the scope of 

this dissertation to account for the extensive pathologies plaguing weak access to 

information laws, it is clear that weak laws tend to promote ineffectiveness and 

non-compliance. Perhaps the most damning aspect of weak laws is that they are 

difficult to reform or repeal; hence the need to “get it right the first time,” placing 

care on detail.  

The next section, which looks at the diffusion of laws across the world and 

throughout Latin America, further highlights the importance of legal strength. At 

the same time, it questions whether the factors that have led to the rapid diffusion 

of freedom of information laws around the world have indeed led to robust 

measures. 

                                                
28 Personal interview in Brasilia, April, 2009. 
29

 Law no. 170-2006, article 17 (2). 



 

1.2       The Diffusion of Access to Information  Laws  
Around the World and across Latin America  

 
 
Despite the recent proliferation of access to information laws around the world, we 

still know relatively little about the causes of this trend. In this section, I analyze 

the diffusion of these laws globally and throughout Latin America. Overall, I find 

considerable support for the notion that diffusion has involved a large degree of 

normative emulation30 motivated by concerns about legitimacy, external pressure 

from international financial institutions and regional coordination (P. M. Haas 

1997; Elkins and Simmons 2005, 34-35; Pevehouse 2002; Stallings 1992; Adams 

2003; Bukovansky 2006; Legler, Lean, and Boniface 2007; Weyland 2005, 271-274). 

However, I end this section by discussing why theories of diffusion cannot explain 

the strength of transparency laws. I then go on to examine potential explanations 

that might explain the strength of laws. 

 Theories of diffusion play an important role in explaining the spread of 

policy measures and programs around the world, and scholarly interest in such 

theories has proliferated in recent years (Braun and Gilardi 2006; Brinks and 

Coppedge 2006; Busch, Jorgens, and Tews 2005; Karch 2007; Kurtz and Brooks 

2008; Weyland 2007, 2005; Walt 2000; Elkins and Simmons 2005; Madrid 2003, 

241-244). The diffusion of access to information measures throughout Latin 

America has also gained a measure of attention (Roberts 2003, 2006; C. Bennett 

1997). Roberts (2003), in particular, has noted three drivers of diffusion of 

transparency policy. The first reflects the classical pattern of domestically-driven 

“rights-based” diffusion. The second and third drivers involve top-down efforts to 

                                                
30 Some works highlight normative emulation as a driver of diffusion. See Brinks and Coppedge on 
emulation of democratic regimes (2006), Busch, Jorgens and Tews (2005) on the diffusion of 
regulatory instruments, Henisz, Zelner and Guillén (2005) on market reforms, Lee and Strang 
(2006) on public sector downsizing and Weyland on both theoretical and practical considerations 
governing diffusion (especially, 2007, 41-42; 2005, 274-278). 



promote transparency laws for purposes of a) economic liberalization, and b) the 

rationalization of security and intelligence information. I propose a nuanced 

interpretation of his first two explanations in the following sections. 

In many ways, access to information laws are a luxury— a self-affirmation 

of democratic rights rather than a necessity. Governments continue to work 

without them, and citizens get much of the information they need. This makes the 

incentives for adopting access to information reforms quite different from other 

examples of policy diffusion. Take one of the most common examples, pension 

systems. Whereas pension system overhauls guard against national insolvencies, 

access to information laws provide no solution to an “urgent” problem.31 This 

observation explains two troubling phenomena about the diffusion of transparency 

laws. Leaders have not been faced with the urgent need to adopt transparency 

laws, which has permitted them to delay or weaken them. And because the laws 

are not remedying any visible and immediate problem, it is clearly apparent 

whether they are in fact working.  

Another issue is the questionable significance of these laws. Because 

decisions to adopt transparency involve a large degree of symbolism, they raise 

questions about whether the type of diffusion under way is, in fact, “spurious 

diffusion” (Gilardi 2003). Do laws have “bite” or is adoption pure show? This last 

point underlines the importance of accounting for both the legal strength of laws 

and the extent to which political commitments to strong laws have become 

apparent during adoption processes. Such an analysis is especially important in 

Latin America, a region with relatively weak institutionalization, where window-

dressing laws tend to proliferate (Levitsky and Murillo 2006, 21-23).  

 
1.2 a) Diffusion around the World: Explaining the  

Lag between Precedents and L arge-Scale Adoption  

                                                
31 As Kurt Weyland has noted, decisions to adopt policies often respond to “utilitarian” 
considerations (2007, 9), as solutions to a pressing problem (2005, 271-272). 



 
Sweden enacted the world’s first access to public information law in 1766. 

Some 182 years later, the 1948 United Nations (U.N.) Universal Declaration of 

Human Rights32 mandated citizens’ rights to access government information. 

Finland appeared to be the only country to obey this international edict, enacting 

a law in 1951. In the 1960s, only one country followed suit, the U.S.  

The Americans’ paradigmatic struggle over secrecy is emblematic of the 

difficulties associated with enacting transparency laws. Freedom of information 

legislation in the U.S. first came under consideration in the early 1950s, but 

enactment occurred only after more than a decade of legislative pressure and 

negotiations.  President Lyndon B. Johnson (1963-69), who controlled a majority in 

both the House and the Senate, begrudgingly signed a weak measure into law in 

1966 after a prolonged news media campaign and the persistent efforts of 

entrepreneurial legislators (Archibald 1993; Kennedy 1978). The law only really 

began functioning properly, however, after the Watergate Affair. In 1974 a majority 

Democrat Congress, egged on by a massive news media campaign, enacted a law 

that finally provided the measure with teeth, overriding a veto by the weak 

Republican President, Gerald Ford.  

Other advanced democracies have experienced analogous struggles. 

Canada’s access to public information law (1983) was only enacted after more than 

a decade and a half of struggle.33 In spite of strong domestic pressures to adopt 

laws, the U.K.34 (2000) and Germany (2005) held-out until the turn of the 

millennium. Due to political and bureaucratic resistance, the British law only took 

effect five years after its enactment (Roberts 2006, 106).  

                                                
32 Promulgated by the United Nations (UN), resolution 217 A (III). In 1946, the UN had declared, 
“Freedom of information is a fundamental human right and the touchstone of all the freedoms to 
which the UN is consecrated (resolution 59). See Banisar (2006) and Mendel (2003, 1-4). The UN 
also included the right in the International Covenant on Civil and Political Rights (ICCPR) in 1966.  
33 For an excellent description of this struggle see, the Information Commissioner of Canada (1994). 
34

 See Puddephatt (2009, 33-38). 



Figure 1.2 

By 1990, there were still only approximately a dozen measures around the 

world. The texts of numerous constitutions, regional covenants and treaties 

stipulated the right to public information, but accessing information remained 

largely impracticable in the absence of comprehensive legislation. As illustrated by 

figure 1.235, it was only in the 1990s that the diffusion of freedom of information 

laws finally began to take off.     

This dissertation identifies 1999 as the beginning of a massive international 

campaign for access to information laws. In the 199os, agreements reached by 

media and environmental entities provided disclosure laws with significant issue-

specific importance.36 And laws were clearly becoming de rigueur for advanced 

                                                
35 I gratefully acknowledge the help of Roger Vleugels, Freedom of Information expert and 
publisher of the Fringe Journal, which deals with Access to Information issues. Dr. Vleugels 
provided the author with his most updated list of countries with laws. I cross-referenced this list 
with freedominfo.org, among other sources. 
36 Regional press organizations such as the Inter-American Press Association declared their 
adherence to principles of access to information as early as 1994 (the OAS Chapultepec 
Declaration). The Rio Declaration on Environment and Development, (Rio de Janeiro, 3-14 June, 
1992), for example, mandated that, “States shall facilitate and encourage public awareness and 
participation by making information widely available. Effective access to judicial and administrative 
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democracies and governments eager to be seen as progressive. Yet international 

pressures coalesced slowly; only in 1999 did the first multi-regional declaration37 

take place, with expressed commitments from the United Nations (U.N.), the 

Organization of American States (OAS), and the Organizations of Security and Co-

operation in Europe. The same year, the Commonwealth Ministers recommended 

the adoption of access to information laws to their 53 member states.38 Also in 

1999, the Carter Center positioned access to public information laws at the 

forefront of its policy objectives.39 Thus beginning around 1999, pressures to adopt 

access to information became less domestically-based and more generalized 

globally. 

As illustrated by figure 1.2, the number of laws more than doubled from the 

beginning of the 1990s until the end of the decade, and repeated this trend in the 

first decade of the new millennium. At the end of 2009, the count tallied just shy of 

90 measures and was rapidly ascending.  Policy diffusion trends typically follow an 

“S-shaped curve,” (Weyland 2005, 265-267) as the policy successes of a few early 

innovators eventually catch on and are ultimately emulated by a rush of followers 

before finally leveling off. The 1999-2009 period marks the core uptake period, 

between the slow ascent at the beginning of the ‘S’ and the leveling off. Five 

countries put laws into effect in 2009 and several more nations, whose combined 

populations are over 500 million people, are expected to do so in 2010.40 Currently, 

                                                                                                                                            
proceedings, including redress and remedy, shall be provided.” The United Nations Economic 
Commission on Europe (UNECE) also began to develop guidelines on access to information, signing 
its Aarhus Convention in 1998. See Banisar (2006) for more information on international 
precedents. 
37 Dated 26 November 1999, International Mechanisms for Promoting Freedom of Expression. 
Available at:  <http://portal.unesco.org/ci/en/ev> 
38 Communiqué issued by the Meeting of Commonwealth Law Ministers at the Port of Spain, 
Trinidad and Tobago, May 1999. See Banisar (2006, 16) and Mendel (2003, 4-6). 
39 Transparency for Growth Conference held in Atlanta on May 5, 1999. 
40

 Bangladesh, the Cayman Islands, Chile, Guatemala and Uruguay put laws into effect in 2009 and 
Ethiopia, Indonesia, and Russia are expected to put laws into effect in 2010. 
 
 



Brazil, El Salvador, Ghana, Luxembourg, Malaysia, Malta, Sierra Leone and Spain 

are considering laws.  

In the early years, a neighborhood diffusion effect (see, for example Brinks 

and Coppedge 2006), in which neighbors replicate each other’s policies, occurred 

to a certain extent, especially in the Scandinavian countries.41 In the 1980s a group 

of Commonwealth nations adopted laws (Australia and New Zealand in 1982, 

Canada in 1983), providing an example of cultural diffusion (see, for example 

Bollen and Jackman 1995). Along with the U.S., all of the above countries provided 

an early adopter demonstration effect, leading to the proliferation of measures in 

the 1990s. Any decipherable regional or cultural patterns of diffusion soon gave 

way to adoption en masse. Since 2000, a vast number of countries in all regions of 

the world, including Latin America, have enacted access-to-information laws. The 

following analysis of the Latin American cases provides insight into the drivers of 

this large-scale diffusion.  

1.2 b) Three Periods of Norm Diffusion in Latin America  

 
Within Latin America,42 governments began enacting access to public 

information laws only after 2002. Colombia figures as the notable exception; it 

adopted a freedom of information law in 1985.43 The earliest regional precedent 

was established by the Organization of American States’ (OAS) 1969 American 

Convention of Human Rights.44 Several countries also incorporated the right-to-

information into their constitutions during this period, including Mexico in 1977, 

                                                
41 Denmark and Norway adopted laws in 1970 and as noted, Finland in 1951 and Sweden in 1766. 
42 I take Latin America to be those countries whose official languages are either Spanish or 
Portuguese, in other words, Iberian-America. 
43 Colombia’s 1985 disclosure law 57, “Law Ordering the Publicity of Official Acts and Documents,” 
was later incorporated into Article 74 of the Constitution (1991). Colombia also possesses an 
administrative disclosure act dating back to 1888, the Code of Political and Municipal Organization. 
People often recognize this last measure as the date of Colombia’s freedom of information law, but 
I take the more recent 1985 law to be the country’s first law.  
44 Ironically, U.S. foreign policy was simultaneously encouraging the growth of authoritarianism in 
the region. See, for example, Galeano (1983). 



Brazil in 1988, and Argentina in 1994.45 But apart from the Colombian law, 

constitutional provisions were not regulated by the adoption of formal laws, and 

thus access to public information remained illusory. 

During this first period of norm diffusion (c. 1969-1995), access to 

information was of greatest interest to groups of experts interested in disparate 

rights-motivated policy issues, otherwise referred to as epistemic communities46 

(P. M. Haas 1997, 1992).  In the 1990s, environmental advocates embraced the 

right, especially following the United Nations Rio Conference47 of 1992, which 

called for general citizen access to environmental information. Based on these 

considerations, Argentina included a statute on environmental disclosure in its 

1994 constitution.48  Media experts were also interested in the right. The seminal 

1994 Chapultepec Declaration became a signpost for the press’ growing demand for 

access to public information. More than a decade later, legislators in several 

countries would include special provisions for journalists within the texts of their 

laws.49 Apart from symbolic precedents and special interests, however, no right-to-

access government information laws were enacted in the region prior to 2002 

except for Colombia’s. 

A second period, from 1995 to 2006, was marked by top-down external 

pressures for greater transparency arising from economic crises. Demands were 

framed principally in the name of fighting corruption, but concerns were more 

financial than they were ethical. The advent of information technology in the early 

                                                
45 Brazil’s constitution includes the right in Article 5 (33). I will discuss Argentina and Mexico in 
Chapters Two and Three. 
46 “A network of professionals with recognized expertise and competence in a particular domain 
and an authoritative claim to policy-relevant knowledge within that domain or issue-area.” See, 
Haas (1992, 3). 
47 Otherwise known as the United Nations Conference on the Environment and Development. 
48 Personal interview, Daniel Sabsay, Argentine Constitutional expert. October, 2007. I will discuss 
Argentine precedents in greater detail in chapter three. 
49

 Laws in Nicaragua (Article 46), Honduras (Article 22), the Dominican Republic (Article 22), and 
Colombia (Article 23) single out the media for special consideration and typically state that 
requests from the media will be treated “preferentially.” 



1990s increased the speed of international capital flows, which in turn triggered 

financial crises. The Mexican Tequila Crisis of 1994-1995 became a regional and 

indeed a global catalyst, among the first of several currency crises50 that 

threatened to unravel political and economic liberalization in fledgling 

democracies. A top-down campaign51 for greater transparency emerged, led by 

international financial institutions (IFIs) and backed by Transparency 

Internatio nal (established in 1993).  

Greater transparency and access to public information complemented economic 

liberalization (Roberts 2003). It gave authorities and citizens greater monitorial 

capacity, which in turn promised to reduce market instability. Transparency 

policies also put the onus on citizens and governments to safeguard national 

finances. IFIs had long been vilified for contributing to grand corruption through 

privatization schemes (Weyland 1998; Manzetti 1999), economic austerity, and 

doling out poorly monitored loans. By placing monitorial responsibility on citizens 

and governments, to some degree transparency policies diminished the amount of 

criticism that could justifiably be directed at IFIs. Thus, transparency was 

promoted as an oversight tool and its sex appeal stemmed primarily from its utility 

in fighting corruption. The 1999 Inter-American Convention against Corruption 

stood as a signpost of the new interest in transparency.52  

The first wave of freedom of information laws in Latin America were adopted in 

2002. Mexico, Panama and Peru enacted legislation in this year, while the 

Dominican Republic and Ecuador followed suit with laws in 2004. Figure 1.3 maps 

measures across Latin America and their dates of enactment. The illustration 

                                                
50 The Asian Crisis of 1997-98, the Russian Crisis of 1998 and the Brazilian Crisis of 1999 provide 
several examples. 
51 The U.S. and international financial institutions, such as the World Bank, the International 
Monetary Fund and regional banks such as the Inter-American Development Bank led initiatives. 
52

 This Convention was followed up by the beginning of a discussion on the issue of access to public 
information. In 2000 the OAS’ Inter-American Juridical Committee released a study entitled “Right 
to Information: Access to and Protection of Information and Personal Data.” 



includes laws, decrees and measures currently being considered. During this 

period advocates in Argentina (2002-05) and Paraguay53 (2001), secured 

congressional consideration for bills that were subsequently killed. In Argentina a 

presidential decree was issued on access to information (1172/2003); another decree 

(no. 28,168, issued in 2005) was issued in the midst of Bolivia’s protracted political 

crisis (Mayorga 2005). At the beginning of 2006, Honduras enacted a law.  

External pressures54  to adopt transparency laws influenced adoption in 

numerous countries, such as the Dominican Republic, Ecuador and Panama, all of 

which enacted laws in the midst of negotiating the restructuring of external debt.55  

                                                
53

An attempt to enact an access to information law in Paraguay resulted in the transmogrification 
of the bill into what is referred to as a “gag law” that effectively punishes the media instead of 
empowering it. 
54 I have verified the involvement of IFIs and aid agencies through several interviews and archival 
research. The IMF, the World Bank, the Inter-American Development Bank (IDB) and USAID have 
all played a part. Of particular note were interviews with Sandra Crucianelli (consultant to the 
World Bank on access to information issues) and Silvia Acosta (the OAS’ Trust for the Americas). 
These interviews took place in April of 2008 and April of 2009, respectively.  
55

 Ecuador’s president, Lúcio Gutiérrez, the Dominican Republic’s president, Hipólito Mejía, and 
Panama’s president, Mireya Moscoso were all re-negotiating debt with the International Monetary 
Fund, among other lenders, during the time when access to public information laws were passed. 



Figure 1.3 

Even in countries, such as in Mexico, Peru, Guatemala and Nicaragua, 

which experienced strong domestic mobilizations in favor of reforms, external 

pressures have been present to varying degrees.  Table 1.1 provides a list of various 

actors involved in the promotion of access to public information laws throughout 

The Adoption of Access to 
Public Information Laws 

Across  
Latin America 



Organizations Events Date

United Nations Involvement §Article 19, Universal Declaration of Human Rights 1948

§International Covenant on Civil and Political Rights 1966

UNESCO §International Covenant on Economic, Social and Cultural Rights 1966

UN Special Rapporteur on Freedom of Expression 1999

Organization of American States Involvement

Inter-American Dialogue §Article 13, American Convention of Human Rights 1978

Inter-American Commission on Human Rights §Inter-American Declaration on Principles of Self-Expression 2000

Summit of the Americas, Monterrey §Declaration of Nuevo Leon 2004

Inter-American Commission on Human Rights §Claude Reyes vs Chile: landmark decision supporting right 2006
Trust for Americas §Creation of the Regional Alliance for Freedom of Expression 2006

United Nations and Organization of American States                                                                                               

Involvement and Precedents Concerning the Right to Access Public Information in Latin America

§Creates the international organization, Article IXX, for access to 

information and freedom of expression issues

Latin America. It was during this period that the Mexican law became the regional 

model to be emulated, much in the same way as the Chilean private pension 

system served as a model for Latin America and other parts of the world (Madrid 

2003, 40-44; Weyland 2007). Mexican consultants were hired to work on the 

Ecuadorean law56 and, as I will discuss in chapter two, aspects of Mexico’s access to 

information law were replicated in countries throughout the region. 

 

 

 

Table 1.2 

 

 

The third and current wave of access to information laws in Latin America 

(2006- ) has been characterized by a more “rights” based discourse. The watershed 

event of this period (2006- ) was the OAS’ Inter-American Court ruling against the 

government of Chile, Claude Reyes v. Chile (2006). As I will discuss in greater detail 

in chapter four, the decision effectively admonished the Chilean government for 

excessive secrecy. Most importantly, it mandated the enactment of adequate rights 

to public information. Within two years of the Claude Reyes v. Chile decision, four 

                                                
56 Ernesto Villanueva, one of the leaders of Mexico’s advocacy campaign, the Grupo Oaxaca, 
consulted on the Ecuadorean measure. I discuss this measure in greater detail in chapter four. 



Year enacted
Measured 

Score

Type of 

Measure

Approximate 

Strength of 

Measure

Mexico 2002 2.7 Law Strong

Guatemala 2008 2.4 Law Moderately Strong

Chile 2008 2.3 Law Moderately Strong

Nicaragua 2007 2.3 Law Moderately Strong

Peru 2002 2.0 Law Moderately Strong

Honduras 2006 1.9 Law Moderately Weak

Brazil* pending 1.8 Law Moderately Weak

Ecuador 2004 1.7 Law Moderately Weak

Panama 2002 1.7 Law Moderately Weak

Uruguay 2008 1.7 Law Moderately Weak

Dominican Rep. 2004 1.5 Law Moderately Weak

Colombia 1985 1.4 Law Weak

Argentina 2003 — Decree Weak

Bolivia 2005 — Decree Weak

Approximate Strength of Laws Across Latin America at Enactment

*Brazil's law was still awaiting enactment as of writing, and legal strength is based on bill in the 

Chamber of Deputies as of April 1, 2010.

countries enacted laws: Nicaragua in 2007, and then in 2008 Chile, Guatemala and 

Uruguay. The OAS and the U.N. also became the most salient multilateral 

supporters of access to information laws during this period, filling the role that the 

IFIs had previously held (Adams 2003).  Table 1.2 lists the formal commitments of 

the OAS and the UN to access to information legislation over the years. 

In many ways, the juggernaut movement that has swept across Latin 

America reflects the model life-cycle of a norm (Finnemore and Sikkink 2005) 

from its “emergence” as a symbolic measure and special interest demand (1969-

95), to a “cascade” of international demands to adopt laws as a tool for 

accountability (1996-2005), and finally to its “internalization” as a full-fledged 

normative right (2006-). As referred to earlier, two more Latin American countries, 

Brazil and El Salvador, are currently considering legislation. Several more have yet 

to adopt laws and numerous others urgently require reform. In eight years (2002-

2010) the region has advanced eleven laws and two decrees.  

Table 1.3 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

Table 1.3 illustrates the strength of laws across Latin America at the time of 

passage. Chapter Four compares the strength of laws in greater detail, and the 

appendix also contains explanations on the methodology used to assess legal 

strength. For the discussion at hand, table 1.3 is included merely to illustrate the 

range of variation in the strength of laws across the region. Only five of the 12 

countries examined enacted “stronger” laws, or less than half. While the average 

for the region’s adopters is “moderately strong,” close to the threshold at 2.0 / 3.0, 

the median is 1.9, the mode is significantly removed at 1.7, and the range is from 1.4 

for Colombia to 2.7 for Mexico. The average score for the “stronger” grouping of 

laws was 2.3, whereas the “weaker” grouping averaged 1.7, or “moderately weak.” 

Thus the average gap between the grouping of countries with “stronger” laws and 

those with “weaker” laws is (.6)—  more than one full benchmark-rating of 

difference.  

 

1.3  Assessing Explanations to Account for the Strength of Laws  
Across Latin America  

 
 
What can explain wide variation in the strength of laws across countries that 

enacted laws within a common timeframe (2002-10), experienced comparable 

pressures, and share perhaps the most similar political institutions and cultures of 

any region in the world? The last section illustrated the common themes of 

emulation, regional coordination and top-down pressures for enactment across 

Latin America. It also illustrated how norms have emerged with greater force over 

time. Pressure emanated first from IFIs, then from the OAS and the U.N. But do 

emulation, international pressure and regional coordination explain variation in 



the strength of laws? Or can the strength of laws at adoption be explained by other 

institutional factors, such as policy learning over time, the professionalism of 

legislators and bureaucrats, institutional strength and state capacity? Ideational 

theories, such as the ideological persuasions of leaders, or structural theories, such 

as those that emphasize international integration, also present potentially 

attractive explanations.  Alternatively, do explanations centering on the agency 

and leadership of presidents and civil society account for why laws emerged weak 

in some countries and strong in others? Here I address each of these alternative 

explanations in turn before reviewing the literature on transparency and access to 

information reform. 

External pressures provide a rather weak candidate explanation for the 

strength of access to information laws. While external pressures may influence 

whether laws are placed on the legislative agenda, they are much less decisive in 

determining the content of policies (see, for example, Weyland 2004). The 

substance of policies is decided at the enactment and customization phases (Karch 

2007) in which external actors typically have little say. Research into other policy 

issues has shown that IFI pressure can backfire (Vreeland 2003), or result in little 

adherence to the substance of prescriptions (Hunter and Brown 2000).  

In the case of transparency policy, anecdotal evidence even suggests that 

external pressures may have had a detrimental effect on the strength of laws 

(Neuman and Calland 2007, 180). Pakistan, for example, promised in 1997 to enact 

a freedom of information “ordinance” as a condition for receiving a loan from the 

Asian Development Bank (Roberts 2006, 111). Since the ordinance was enacted, 

advocates claim that they have had “absolutely no success in obtaining even an 

iota of information.”57 Latin American access to information specialists have also 

                                                
57

 Zahid Abdullah, of the center of Centre for Peace and Development Initiatives (Pakistan), sent out 
an article by Naeem Sadiq (2010). The article was sent out in an email to the Freedom of 
Information Advocates Network email list, a network of more than 400 national, regional and 
international experts.  



acknowledged the detrimental effect that “forced” adoption processes have had on 

laws in the region.58 As Chapter Four will illustrate, external pressure was strong in 

the Dominican Republic, Ecuador, Honduras, and Panama, yet laws emerged 

moderately weak. Other countries also experienced a measure of external pressure, 

such as Guatemala and Nicaragua, yet enacted more robust laws. The effect of 

external pressure is inconclusive at best and, at worse, deleterious. 

If external pressures cannot account for the strength of access-to-

information laws, what other potential explanations might be found within the 

literature on diffusion? Drivers of reform, such as rational learning or cognitive 

heuristics (Weyland 2007) tend to focus on the decision-making processes of 

elites. As I have already argued, however, policymakers alone cannot be trusted 

with the very laws that ultimately aim to diminish their discretion. Moreover, the 

evidence suggests that that the emergence of more articulated legal standards does 

not correlate with the enactment of stronger laws. As Chapter Four will discuss in 

greater detail, Brazil, Honduras and Uruguay advanced laws relatively recently, yet 

their laws are legally weaker than those of Mexico or Peru, some of the first 

regional enactors, or even those of contemporaneous enactors, such as Chile and 

Guatemala. While theories of policy learning and cognition represent attractive 

explanations for the strength of laws, they cannot explain the range of variation in 

the strength of Latin American laws. 

 Similarly, the strength of laws cannot be accounted for by variations in 

policymaking capabilities or bureaucratic capacity. The technical and political 

professionalism of policymakers, legislators and advocacy support groups should 

provide a basis for strong policies. With developed knowledge bases, countries 

should better be able to enact technically robust laws. Yet this argument suffers 
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 Personal interview with Sandra Crucianelli, 2007. Crucianelli works as an instructor for the 
Knight Center for Journalism in the Americas at the University of Texas at Austin and has consulted 
on various access to information laws throughout Latin America. 



from similar failings as theories of learning. On their own, policymakers cannot be 

trusted to enact strong laws, either because they tend to act in a non-rational 

manner or because they have incentives to avoid greater transparency. Empirically, 

this dissertation illustrates the inadequacy of explanations centering on technical 

professionalism and state capacity. Uruguay and Brazil are recognized for their 

advanced policymaking capabilities (Stein and Tommasi 2008) yet elaborated 

weaker laws than countries known for their weaker state capacities, such as 

Guatemala and Nicaragua.  

Other potential explanations for the strength of laws center on the role of 

ideas and structure, particularly ideology and international integration. Some 

observers might expect right-of-center presidents to be more likely to enact strong 

access to information laws than left-wing presidents. Such laws tend to be 

consistent with free market ideology and right-leaning leaders tend to be more 

open to external influence. Deeper integration into international and regional 

organizations and markets tends to imply greater obligations to meet high 

democratic and market standards of transparency.  

But neither of these propositions holds up very well. Leftist leaders 

concerned about social, human, environmental or press rights appear to have just 

as many incentives to enact measures as right-leaning leaders concerned with 

probity in government, excessive bureaucracy, and business-friendly government. 

Although robust laws were enacted by right-leaning presidents, such as Mexico’s 

President, Vicente Fox (2000-06), or Peru’s Alejandro Toledo (2001-06), strong 

laws were also enacted by left-leaning presidents, such as Presidents Álvaro Colom 

in Guatemala (2008-12) and Michelle Bachelet (2006-10) in Chile. Moreover, 

Ecuador’s President, Lúcio Gutiérrez (2003-05), enacted a moderately weak law, 

yet was well-known to have embraced neoliberal policies (Madrid 2009, 8-11). 

 Well-integrated countries, such as Mexico and Chile, enacted stronger laws. 

But so too did relatively unintegrated countries, such as Guatemala and Nicaragua. 



Moreover, the Dominican Republic, Panama and Colombia are heavily influenced 

by the U.S. and are well-integrated into regional and international markets, yet 

they passed weaker laws. Theoretically, arguments that center on the primacy of 

ideas and structure, such as ideology and integration, tend to discount the critical 

importance of “harder” political explanations that highlight the crucial role of 

institutions and agency. 

With respect to transparency reform, the most commonly cited agency-

centered explanations for the enactment of access to information laws focus on 

political leadership and the strength of civil society advocacy. Leadership does not 

provide a compelling explanation, however. Stated commitments to transparency 

are an unreliable proxy indicator for the political forces that brings about strong 

laws. As I have argued, pressures to delay and resist robust laws may be too great 

for even well-disposed politicians to resist. Moreover, as I illustrate throughout the 

following chapters, presidents who possess the most robust leadership tools—

strong partisan and constitutional powers—are least likely to lead the enactment 

of strong laws. By contrast, weak leaders frequently give the impression that they 

are leading when they are in effect being led.  In short, theories that center on 

leadership often ignore the institutional constraints of strong legislative 

oppositions and incentives that shape agency, such as actors outside the political 

arena. These arguments need to take one step back on the causal chain. 

As I will discuss in the next section in greater detail, the most popular 

explanation within the literature on access to information reform highlights the 

primacy of civic advocacy. Various studies argue that vigorous civic mobilizations 

lead politicians to constrain their own discretionary latitude by enacting strong 

transparency reform. This dissertation, by contrast, contests the notion that 

mobilizations of citizens, domestic organizations and even entrepreneurial 

politicians are sufficient to ensure strong laws. 



  Chapter Two shows how a broad-based advocacy movement was not the 

central driver of a law in Mexico. Rather, a small group of elite media professionals 

and academics formed the most effective advocacy movement in Latin America. In 

Argentina, which enacted a much weaker measure, the advocacy campaign 

encompassed a considerably wider base of CSOs than in Mexico, and enjoyed 

greater direct contact with leaders. Yet this impressive mobilization was unable to 

secure a comprehensive law. In Chapter Four I show how Uruguay experienced a 

similar situation as Argentina, with numerous prominent organizations supporting 

a law, yet was only able to secure a moderately weak law. By contrast, Chilean and 

Guatemalan advocates waged vigorous campaigns for more than half a decade, yet 

their governments delayed and resisted several attempts at enactment until at 

least 2008. It was only in this year that presidents weakened by corruption 

scandals and forceful media agendas brought about moderately strong laws.  

One of the principal problems with explanations focusing on civil society is 

that they tend to treat advocates as a monolithic whole rather than looking at their 

integral parts. Civic advocates and even international pressures contribute 

importantly to campaigns. Yet it is the media that projects these pressures into the 

public and political realm, engendering political commitments and safeguarding 

the elaboration of strong laws. Explanations tend to underemphasize the crucial 

role played by the media, which is often considered an auxiliary feature of civil 

society rather than a primary support system and, in its own right, a powerful 

institutional actor. Furthermore, theories highlighting the role played by civil 

society tend to underestimate the importance of institutional explanations, and 

often neglect to take into account the political incentives created by legislative 

balances of power.  

The explanations considered above represent among the most common in 

the literature on policy reform. Although I have pointed to their various 

weaknesses using only a very few cases, subsequent chapters will show that these 



factors—external pressures, learning, professional and technical state capacity, 

ideology and international integration, presidential leadership and civil society 

advocacy—provide incomplete rationales of the emergence of strong transparency 

and access to information laws. The following section analyzes the literature on 

access to information reform and illuminates the theoretical and empirical gaps 

that motivated this project. 

 

1.4 Scholarship on Access to Information Laws and the  
Indeterminacy of Approaches to Reform  

 

As noted earlier, it is rather surprising that the literature on transparency and 

access to information laws still offers no systematic explanation of how robust laws 

come about, particularly in light of the importance of this question. Most of the 

literature tends to be legalistic and activist-driven. Works analyze: the technical 

issues associated with laws, focusing on what strong laws should look like (Banisar 

2006; Basterra 2006; Coronel 2001; Kranenborg 2005; Mendel 2003, 2009; Neuman 

and Calland 2007; Suominen 2002; Pasquier 2006; Torres 2009); the normative 

implications of laws and their historical origins and precedents (Ackerman and 

Sandoval 2005; C. Bennett 1997; Cramer 2009; Dick 2005; Islam 2002b, 2006; 

Stiglitz 2003; Bovens 2002; Banisar 2006; Blanton 2002; Florini 2007; Coronel 2001); 

or how laws work or come up short (Gill and Hughes 2005; Open Society Justice 

Initiative 2006; Roberts 2006, 2000, 2002, 2004, 2006; Tavares 2007; Fox et al. 2007; 

Lindberg 2006; Lord 2006; S. E. Martin 2008; Robertson 1999; Alianza Regional 

para la Libertad de la Expresión e Información 2009; Mutula and Wamukoya 2009; 

Cuillier and C. Davis 2010). 

 Another branch of the literature explores why some countries are 

statistically more likely to adopt laws than others (C. Bennett 1997; Dorhoi 1999; 

Relly 2006; Rosendorff 2004). These studies, however, focus on statistical 



correlations, rather than advancing an understanding of the causal mechanisms 

behind the adoption process. For example, several of these studies examine 

whether institutional features, such as a professionalized bureaucracy, make a 

country more likely to enact reforms. In contrast to this dissertation, however, 

these studies tend to treat all laws as equal, rather than seeking to explain why 

some countries enact strong laws, while others adapt weak ones.  

A last strand in the literature speaks to the current research project by 

studying adoption processes. Although of considerable inferential value, there are 

three salient limitations to this literature, which renders it unable to offer a 

systematic understanding of what leads to strong laws:  1) a paucity of systematic 

comparative studies; 2) the very general nature of the reform approaches they 

suggest; and, 3) the lack of systematic approaches to measuring the strength of 

laws. I discuss each in turn. 

First, comparative studies on the conditions promoting adoption are few 

and far between. Most of the literature on adoption originates in the activist 

community and is composed of narrative-style single case studies (Dick 2005; 

Farmelo 2003; Florini 2007; López Ayllón 2005; Obe 2007; Pasquier 2006; Singh 

2007; Uceda 2003; Villanueva 2003; Escobedo 2002; Luna Pla 2008; Archibald 1993; 

Blanton 2003; S. E. Martin 2008). The few comparative studies that do exist tend to 

be diffuse in focus and of limited scope. For the most part, they are relatively brief, 

compare few cases, and devote much of their analysis to issues only tangentially 

related to the causes of reform, such as the normative implications of laws, 

compliance and enforcement (Ackerman and Sandoval 2005; Neuman and Calland 

2007; Szekely 2007; Blanton 2002; Pinto 2009). Although some of these studies 

contain important insights, they tend to favor a more exploratory and illustrative 

approach.  

Comparative studies tend to scan the horizon for candidate factors that 

might explain strong laws, but make few attempts to identify the most important 



causes. Works highlight the primacy of international integration, democratization, 

entrepreneurial politicians or citizens, political will and leadership, context, 

scandals, experts and elites, the businesses community, legal associations, the 

media, and discourses that generate demand, among other sundry factors. Most 

works have not taken a step back on the causal chain to analyze how key enabling 

conditions vary in accordance with other, less apparent factors. Instead, they 

provide lists of variables that are said to lead countries to adopt laws. These studies 

contain the seeds of a coherent explanation, but their insights are theoretically and 

empirically underdeveloped.  

Most problematically, when taken as a whole these approaches would lead 

to the conclusion that “everything but the kitchen sink” matters or, at best, they 

would suggest  the primacy of the most common bottom-up explanations, such as 

civil society, or top-down rationales, namely, political will. Perhaps most 

problematic from a practical standpoint is that donors and activists can only infer 

from prevailing kitchen-sink approaches that the best strategy is to spread 

resources—time, energy and finances—widely and thinly, since none of these 

approaches concentrate on a few key factors for attention.  

Finally, the variables these studies focus on tend to be similar to those 

variables identified by studies on other issue domains, such as social, economic, 

labor, security, or environmental policy. A mere cut and paste approach, however, 

ignores the uniqueness of transparency reform, which involves a very different set 

of actors and interests than other types of reform. As a whole, the literature and 

advocacy approaches would benefit from more extensive distillation.  

The third and perhaps the most important problem with the literature is its 

failure to systematically differentiate strong laws from weak ones. Excellent 

qualitative assessments of laws from around the world (Banisar 2006; Mendel 

2003; Basterra 2006) and Latin America (Mendel 2009) do exist. Yet they do not 

assign measurable values to laws, for example, scaled scoring on their legal 



strength. As I have discussed, the scoring of laws is not without controversy and 

difficulties, but without metrics analyses are simply unable to speak of laws as 

strong or weak in any systematic manner. Moreover, without a form of 

systematically measuring the dependent variable, testing theories of reform 

becomes less accurate. 

This dissertation seeks to remedy the substantive and methodological 

shortfalls of the transparency literature through a broad comparative study that 

addresses questions of legal strength and identifies a few key causal mechanisms. 

It builds on the insights of previous studies, which have emphasized the 

importance of civil society and political leadership, but it specifies more precisely 

what types of civil society actors and political leadership are conducive to strong 

reform.  

 

1.5 Presidential Strength and Sweeping  
Transparency and Access to Information Laws  

 
 
Much of the literature on the adoption of access to information laws acknowledges 

the importance of political will and leadership for the emergence of strong laws, 

but it does not specify under what conditions such leadership will emerge. I 

contend that presidents who lack decisive control over the legislature will tend to 

enact stronger laws. Here, I situate this claim within the relevant literature and 

explain the underlying logic and assumptions. Furthermore, I illuminate how this 

claim contributes to an emerging body of scholarship on the capacity of 

heightened legislative competition and minority government to promote sweeping 

power-ceding good governance reform. 



 The idea that presidents who lack control over the legislature59 can bring 

about strong laws is counter-intuitive and contradicts prevailing theories of 

reform, particularly with regards to the presidential systems of Latin America. A 

weak president or prime minister typically implies the condition of divided or 

minority government. And a well-established claim holds that minority 

government hamstrings legislative progress and results not in sweeping legislation 

but in stalled progress or half-baked measures. Yet as I will show, an emerging 

literature argues that good government reforms are particularly likely to be 

enacted during periods of minority government, heightened electoral competition 

or fragmented authority.   

According to the mainstream literature on reform, however, minority 

government typically leads to stalemate, deadlock, gridlock, and paralysis (Linz 

1990a, 1990b, 1994; Cox and Kernell 1991; Shugart and Carey 1992, 33; Haggard and 

McCubbins 2001, 346; Mainwaring and Shugart 1997; Cox and Morgenstern 2001; 

Elgie 2001; Saeki 2009; Domingo and Morgenstern 1997; Ames 2001; Shugart and 

Mainwaring 1997, 37; Shugart and Haggard 2001, 60-65). Veto players theory, 

among other analytical paradigms, lends support to the claim (Tsebelis 1995, 1997, 

2002). According to this theory, the ability of the legislative opposition to obstruct 

governmental initiatives during minority governments adds a further veto player 

to the legislative process, rendering approval slower and less probable. According 

to Tsebelis (1995, 324), the existence of more veto players “leads to the inability of 

governments to change the status quo, even when such changes are necessary and 

desirable.” 

The problems of minority government are said to be exacerbated in 

presidential systems, particularly with respect to the provision of collective goods, 
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of which transparency is one. Parties in presidential systems have less 

responsibility for advancing national collective interests than in parliamentary 

systems. They therefore tend to be more inclined towards looking after their own 

specialized interests and client networks (Linz 1994, 69; see for example, Ames 

1995). This tendency toward particularism is heightened during periods of divided 

government, when parties are better able to secure particularistic benefits in 

exchange for legislative support (Theriault 2002). Mutual cooperation between 

Congress and the President on important reform matters is said to be much less 

probable under minority government, which generates a “zero-sum game” among 

parties. Juan Linz claims (1994, 35):  

The idea of a more disciplined and 'responsible party system’ is structurally 
in conflict, if not incompatible, with pure presidentialism. 

 
Presidents and Congress point fingers at each other when policies fail, making it 

difficult for voters to distinguish who is to blame and creating a deficit of 

accountability (Linz 1994, 13; Przeworski 1999). Thus in presidential systems, 

minority government is thought to diminish electoral accountability and 

exacerbate conflicts brought about by the separation of powers, the dual 

democratic legitimacies60 of the president on the one hand and the legislature on 

the other (Linz 1994; Shugart and Carey 1992; Shugart and Haggard 2001).  

In developing democracies, minority presidentialism has been viewed as 

especially undesirable because in creating deadlock (see, for example Ames 2001), 

it imperils effective governance, thereby jeopardizing the stability and 

sustainability of democracy. When legislatures repeatedly obstruct reform efforts, 

presidents become more willing to flout constitutions, jeopardizing democratic 

stability in order to move key policies forward. Arturo Valenzuela (2004, 14) 

comments: 

The paradox of Latin American politics is that democratically elected 

                                                
60

 Shugart and Carey (1992, 29). 



chief executives are undermining democratic institutions in the very act of 
trying to shore up their own weaknesses as presidents. 

 
Institutional stability is imperiled under minority presidentialism. Valenzuela 

(2004) and Perez-Liñan (2007), note that minority government was a factor in the 

premature dismissal or departure of more than ten Latin American presidents over 

the last decade or so. In short, the argument that minority government generates 

legislative stalemate, hamstrings policy, creates a “deficit of accountability” and 

imperils democracy has come to be regarded as one of the most important claims 

of the institutionalist literature on Latin America (Munck 2004; Morgenstern, 

Negri, and Pérez-Liñán 2008, 179-186).  

 The voluminous scholarship on economic and social reform in Latin 

America has generally provided empirical support for the argument that divided 

government obstructs legislative progress, if not democratic stability (Madrid 

2003, 56-58; Corrales 2002; Nelson 1994; Naím 1995; Eaton 2002; Weyland 2004; 

see book reviews, Desposato 2006). Under conditions of minority government, 

leaders often lack the votes to approve sweeping reforms and have few options 

apart from compromising or abandoning their reform projects or imposing them 

through extra-constitutional means (Stokes 2001; Weyland 2004). Haggard and 

Kaufman (1995), for example, argue that fragmented party systems have obstructed 

the passage of market-oriented economic reforms, often with dire consequences. 

Weyland (1996), meanwhile, argues that Brazil’s fragmented political system has 

been an obstacle to social reform in that country. Similarly, Madrid (2003, 56-58) 

contends that the executive’s degree of control of the legislature constitutes “the 

most important political determinant of pension privatization”61 in Latin America.  

 Economic and social reforms have attracted substantial attention because 

they involve dramatic struggles over scarce resources. Such reforms often pit left 

against right, Congress against president, and not infrequently the setting is one of 
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pervasive crisis (Madrid 2003, 26-29; Weyland 2004). With economic and social 

reforms, presidents generally enact sweeping measures when they are at their most 

powerful and are best able to surmount opposition forces. In other words, 

presidents enact controversial reforms when they possess decisive legislative 

control. Extrapolating on this logic, presidents who lack decisive legislative control 

should at best be able to enact consensual reforms, which are measures that either 

inspire no prejudice or cannot be opposed without incurring serious political costs. 

  Transparency reform is one of the few types of reforms that usually meets 

with public expressions of consensus. Not only is it politically costly to oppose 

transparency reform because of its symbolic value, but its unique public good 

characteristics make it difficult to shirk. Unlike other collective goods—such as 

civil service reforms, where patronage resources in the form of jobs are stripped 

from supporters, or judicial reform, which equalizes justice at the cost of those 

who could previously buy or manipulate it—access to information reform 

negatively affects no constituency except for government itself. Other good power-

ceding governance reforms that bolster accountability and transparency, such as 

measures that create or strengthen ombudspeople, auditors, comptrollers, and 

special prosecutors, often have similarly broad levels of support across the 

ideological spectrum, precisely because they do not impose costs on anyone 

outside of government and are often politically costly to oppose. Nor is 

transparency a particularly partisan issue; as previously discussed, it is embraced 

by both the political left and right.  

While the limited societal costs of good government reforms make them 

attractive to most interest groups and the public as a whole, they do little to render 

these reforms more palatable to the executive. Surrendering secrecy is more 

onerous for the executive than any other branch of government. Freedom of 

information requests understandably tend to fixate on the branch of government 

that provides most of the essential goods and services. Requests on how money is 



spent invariably require public accountings and result in the odd (or not so odd) 

scandalous disclosure. Open government laws therefore tend to elicit considerable 

resistance from the chief of the executive branch, presidents, who are expected to 

shield their bureaucratic and political allies from public scrutiny.  

Even if strong presidents ostensibly support the passage of robust 

transparency legislation—which many do— they tend to enact weak laws if any at 

all. Regardless of their stated commitments to transparency, personal misgivings 

about ceding the power of secrecy and pressure from political and bureaucratic 

allies is usually decisive in preventing significant reform. Strong presidents have 

the ability to block, eviscerate, or postpone laws, which permits the veil of secrecy 

to be maintained while they are in office. But in order to prevent compromising 

information from being dredged up in the future, strong presidents will often 

preempt prospective transparency laws by enacting weak window-dressing 

measures, particularly toward the end of their terms. This enables them to gain 

credit for enacting reforms, albeit weak ones, while at the same time reducing the 

likelihood of a strong law being enacted. 

This does not mean that all majority presidents will seek to block or weaken 

reforms. One can imagine a few scenarios in which strong leaders and their allies 

would agree to enact robust laws. Departing majority presidents cognizant that 

opposition parties will soon take their place in office may enact strong laws, as 

occurred in Canada.62 Although these administrations may have misgivings about 

strong laws, they may reason that laws will be applied principally to their 

successors, not to them. Nevertheless, as the evidence in the following chapters 

illustrates, the proposition generally holds: in most cases stronger presidents will 

tend to delay and resist strong laws.  
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As with any legislation, the key to preventing the enactment of access to 

public information laws is negative legislative agenda control, which is the ability 

to keep undesirable legislation from being voted on (Alemán 2006; Cox and 

McCubbins 2005; Neto, Cox, and McCubbins 2003). Presidents use negative 

agenda control to prevent opposition parties from being able to force decisive 

votes that will result in enactment. Partisan majorities typically provide the most 

direct route to such control, but even presidents lacking clear or coalition 

majorities can exercise negative agenda control. As Matthew Shugart (1998) and 

others have noted (Morgenstern, Negri, and Pérez-Liñán 2008), partisan clout does 

not necessarily imply legislative power. A president’s willingness and ability to 

exercise negative agenda-control is also determined by constitutional powers—

such as scheduling control or exclusive rights of initiation—and, to a certain 

extent,  by levels of public approval (Alemán and Navia 2009; Alemán and Calvo 

2006; Rivers and Rose 1985; Ostrom and Simon 1985).  

Presidents with weak negative agenda control find it difficult and costly to 

resist sweeping reform. They cannot prevent the opposition from placing the issue 

on the agenda and forcing votes. Nor can they be sure that they will win a 

legislative vote on this issue if it takes place. Facing pressures from the news 

media, CSO advocates, international actors, and legislative entrepreneurs, 

presidents can delay enacting laws and risk having them imposed, they can enact 

weak laws and suffer through criticism or attempts at reform, or they can enact 

strong laws and seek to gain credit from doing so. Strong laws provide weak 

leaders with considerable advantages over the other two options. These advantages 

rest on a foundation of well-established assumptions in the literature on legislative 

and bureaucratic politics, specifically the idea that leaders and legislators are 

interested in credit-claiming (Mayhew 1991) and other forms of instrumental or 

symbolic political currency that augment power (Moe 1990).  



My argument centers on the idea that presidents possessing limited control 

over the legislature are more likely to exchange secrecy for greater legitimacy than 

are stronger presidents. Legitimacy is more difficult to obtain through legislative 

means for weak presidents because it is often more difficult to enact significant 

legislation with a minority government. Presidents do not seek legitimacy for one 

reason, but instead for many; access to information reform provides weak 

presidents with legitimacy in the sense of a legislative accomplishment, an 

assertion of administrative authority, a means of increasing their credibility, and a 

means of generating a historic legacy and public acclaim. I address each one of 

these arguments in turn. 

Enacting a significant good governance reform demonstrates legislative 

efficacy, which may improve a government’s legitimacy. It goes without saying that 

enacting a strong reform that opens government up to greater scrutiny is a major 

accomplishment, particularly in countries with long legacies of secrecy.  Moreover, 

enacting a strong transparency reform prevents the opposition from claiming the 

mantle of reform. In many countries, political entrepreneurs within the legislature 

have proposed access to information reform. Such challenges pose a threat to the 

legitimacy of weak presidents, particularly since such policies are normally 

thought to fall within the executive branch’s sphere of influence.  As chief 

executive, presidents will therefore seek to prevent other legislators from taking 

credit for this emblematic law.  

Strong presidents that have negative agenda control need not fear having 

legislation imposed upon them. Weak presidents have no such assurance, 

however. Moreover, the longer weak presidents wait, the more probable it 

becomes that legislative entrepreneurs will find a critical mass of support for their 

own access to information laws. Therefore, weak presidents will be more disposed 

to enact laws early-on in their terms of office in order to demonstrate the 

legislative efficacy that can set a precedent for future action. As I have argued, 



transparency policy is politically costly to oppose once publicly proposed. It should 

be even more costly to oppose at the beginning of presidents’ terms, when 

presidents typically enjoy high public approval.  

Weak presidents may also seek to implement transparency legislation at the 

beginning of their terms in order to expose corruption by the previous ruling 

parties and gain a greater measure of control over the bureaucracy. Opposition 

parties that have recently held power may have ties with and influence over key 

bureaucrats. Access to information laws can help to purge the bureaucracy by 

increasing the likelihood that bureaucratic corruption—misappropriation of 

resources, cronyism or politicking—will be exposed. Such a “purge” helps weak 

presidents signal their authority and may improve the responsiveness of the 

bureaucracy, improving the presidents’ political prospects. And if presidents enact 

laws earlier on in their terms of office, it is less likely that they will be blamed for 

any public sector misdeeds that come to light shortly after the enactment of laws. 

Moreover, the beginning of their terms of office is when weak presidents need to 

demonstrate their efficacious handling and control over the public sector. 

Enacting strong transparency legislation also increases presidents’ 

credibility. Access to information laws address a substantive policy concern shared 

by domestic as well as international actors. By surrendering the shield of secrecy 

and opening themselves up to public scrutiny, weak presidents signal credibility,63 

probity and a predisposition for cooperation. This may draw international and 

public support to the president, especially if the news media strongly supports 

legislation. Again, symbolic gestures are most fruitful for presidents at the 

beginning of their terms. An early good faith offering is more likely to set a 

positive tone and less likely to be interpreted as a desperate attempt to shore up 

support.  
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In addition to these short-term considerations, strong access to information 

laws can also bring long-term public acclaim. These laws can represent an 

important policy monument for presidents whose weak legislative powers may 

limit their policy achievements. Such laws may therefore be considered a 

significant part of a president’s legacy. Moreover, enacting an access to 

information law earlier rather than later affords presidents the time to ensure that 

the law is implemented, complied with, and even strengthened. In this way, 

presidents can make sure that the law is viewed as a real contribution to good 

governance and avoid being blamed for a weak or failing law. 

Not all weak presidents will act as self-starters on access to public 

information reform, however. Some sort of catalyst may be necessary to spark 

commitments. These catalysts can be scandals (Blanton 2002), or strong, vocal 

advocacy campaigns. In this sense, weak presidents may be “carried” to reform by 

factors outside of their control. Most presidents, however, will initiate 

transparency legislation because they wish to maintain control over laws and be 

recognized for their commitments to transparency. 

Opposition parties sometimes support the early adoption of strong access 

to information laws. Presidents saddled with strong laws at the beginning of their 

terms will have to face ongoing scrutiny. Strong laws provide the means to pry 

potentially compromising information from the executive branch and embarrass 

presidents. Thus opposition parties will sometimes seek laws to achieve electoral 

gains.  

Nevertheless, not all opposition parties will support reform. Parties often 

place considerable value on secrecy, either because they conduct clandestine 

business with the executive branch and fear being exposed, or because they seek to 

protect historical secrets or bureaucratic allies. Opposition parties may also be 

disinclined to support strong reforms due to particular electoral or partisan 

considerations. The timing of the reform is one important determinant of 



opposition support. Expectations of winning the presidency may render the 

opposition unwilling to support a law that could be used against them, especially if 

a law is enacted near the end of a president’s term of office. Similarly, a dominant 

party that has been recently ousted from power may also oppose a strong law. 

They may hope to regain power in the near future or they fear a law will be used to 

expose their misdeeds while they were in power. 

Opposition parties are most likely to come out in support of greater 

transparency when the news media spotlight shines strongly on transparency 

reform or on legislative failures more generally. When gridlock and internecine 

legislative conflict retard constructive legislative progress, access to public 

information reform may represent a measure on which parties can agree to 

cooperate and lay down arms. The objective here is to publicly demonstrate 

legislative progress in order to avoid negative assessments by the public, which 

may respond to legislative gridlock by voting against incumbents. If media 

coverage is intense, legislative consideration of access to information laws may 

spark a credit-claiming competition in which the law emerges as the most obvious 

victor. As several studies on the provision of collective goods under minority 

governments have shown, parties will be inclined to “bid up” reforms that provide 

public goods in order to claim credit, especially when press attention is intense 

(Vogel 1993; Schick 1993).64  

My arguments about how presidential legislative weakness leads to 

sweeping transparency reform support the claims of disparate literatures on how 

minority government and heightened inter-party competition can lead to more 
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responsive and more accountable governance.65 Minority government furnishes 

greater transparency in policymaking processes, leading to more credible policy 

commitments (Cowhey 1995, 208). It also provides greater checks on corruption 

and enhances the rule of law (Montinola and Andrews 2004; Alt and Lassen 2008; 

Finkel 2008; Ackerman 2006; Rasmusen and Ramseyer 1994).  

More specifically, minority government has been noted as a period when 

the executive comes under greater scrutiny (Epstein and O'Halloran 1996; 

McCubbins and Schwartz 1984).66 This enhanced monitoring leads to a greater 

availability of information on government performance, a larger number of critical 

evaluations of administrative effectiveness, and increased pressures for reform 

(Weitz-Shapiro 2007; Guerrero 2002; Ackerman 2006). Supporting this claim is the 

observation that press coverage tends to be representative of or indexed to 

prevailing institutional power structures (L. Bennett 1990; L. Bennett and Entman 

2001). Thus, under minority government, the media typically provides greater 

coverage of opposition parties’ opinions. This type of coverage can have a 

detrimental effect on presidential public approval, which can lead presidents to act 

more responsively in order to try to regain public support (Hobolt and 

Klemmensen 2008). 

These arguments suggest that we need to reconsider the criticisms of 

minority government that are prevalent within the institutionalist literature. 

Indeed, a process of reconsideration is already well under way. Critiques of veto-

player theory and the minority government-gridlock equation are not entirely 

new; they are quite well worn in the American Politics literature (Mayhew 1991, 

2005); and Latin Americanists are beginning to formulate similar critiques 
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(Cheibub, Przeworski, and Saiegh 2004; Cheibub 2002; Negretto 2006; Nacif 2005; 

Crisp 2006, 206).  

The greater responsiveness of minority governments undermines one of the 

central claims of principal-agent theory: that minority government weakens 

accountability. It is claimed that minority government diminishes accountability 

by denying voters a clear picture of who is to blame for legislative failures 

(Przeworski, Stokes, and Manin 1999; Przeworski 1999; Eaton 2000; Elgie 2001). 

This claim is problematic for a couple of reasons. First, it ignores alternative, non-

voting facets of vertical accountability, such as social accountability movements 

(Peruzzotti and Smulovitz 2006, 2006, 2002) and the critical news media appraisals 

that tend to proliferate under minority government (preceding paragraph), to 

name just a few. Second, the principal-agent claim leaves horizontal accountability 

out of the equation, and as I have discussed, horizontal accountability is enhanced 

by minority government due to increased checks and balances (O'Donnell 1999, 

2007).  

An emerging literature argues that good government reforms are 

particularly likely to be enacted during periods of minority government, 

heightened electoral competition or fragmented authority. In other words, reform 

happens when presidents have only weak control over the legislature. Presidents 

have tied their own hands in order to signal credible commitments to level the 

playing field or to insulate institutions against future political disruption (North 

and Weingast 1979). Examples include reforms of judiciaries (Ginsburg 2003; Bill 

Chavez 2004; Finkel 2008), the civil service (Geddes 1994; Panizza and Philip 2005; 

Morgenstern and Manzetti 2003), central banks (Moser 1999; Boylan 2001), the 

electoral system (Greene 2007; Ackerman 2007) as well as decentralizing initiatives 

(Grindle 2000, 2007).  



Even though many of these administrative and governance reforms67 have 

occurred during periods of minority government, heightened competition, and/or 

fragmented authority, only a few works have emphasized the theoretical 

implications of these arguments (Johnston 2002; Bill Chavez 2004; Ginsburg 2003; 

Morgenstern and Manzetti 2003; Guerrero 2002; Vogel 1993; Ackerman 2006; A. M. 

Goetz 2007, 411; Weitz-Shapiro 2007). And only a few of these works (Montinola 

and Andrews 2004; Rasmusen and Ramseyer 1994) note the challenges their 

observations pose to well-established theoretical paradigms, such as veto players 

theory.  

My argument regarding weak presidents contributes to this emerging 

paradigm and applies it to a new issue area, transparency and access to 

information reform. The evidence presented in upcoming chapters lends credence 

to the claims set forth in this section. As Chapter Two discusses, reform in Mexico 

illustrates how challenges abounded under a president who lacked strong 

constitutional and partisan powers and experienced a sharp drop in popularity 

during his first months in office. What began as an emphatically stated 

commitment to transparency initially resulted in a weak draft law. Media criticism, 

policy failures and legislative challenges, however, gradually increased President 

Fox’s commitment to reform, eventually leading to an internationally seminal 

access to information law. Chapter Three illustrates how in Argentina decisive 

constitutional negative agenda-setting powers permitted successive presidents—

with or without partisan majorities—to delay and finally resist a definitive vote on 

access to information legislation. Chapter Four shows how strong presidents 

throughout Latin America have tended to enact weak access to information 

reforms, while weak presidents have implemented much stronger measures.  

 
1.6 Strong News Media Agendas and Sweeping Transparency and  
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 For discussion on these types of reforms see, Spink (1999) and Schneider and Herrera (2003). 



 Access to Pubic Information Reform  
 
 
There is a strong correlation between what appears in the news and what issues 

people are likely to consider most important (McCombs and Shaw 1972; Cohen 

1963). News coverage therefore plays a crucial role in shaping political 

commitments on policy (Cook et al. 1983). News deals in the “currency of political 

reputation,” and the media’s portrayal of policies and political postures can 

dramatically affect careers (Schudson 2002, 265). Salient68 press coverage is 

therefore one of the most decisive ways in which support is generated for public 

policy and reform (Bakir; Bartels 1996; Kennamer 1994; Kingdon 1984; Linksky 

1986; Knight 2008; Paletz 1998; Protess and McCombs 1991; Walgrave, Soroka, and 

Nuytemans 2007; as an example, see Schudson 2004).  

In this section I specify how salient news agendas for access to information 

greatly increase the likelihood of sweeping reform. I make the claim that the 

degree to which the news media sets an agenda for access to public information69 

will strongly influence whether strong legislation is enacted. I first situate the role 

of the news media within the literature on both transparency reform and 

comparative politics, more generally. I argue that existing scholarship has under-

theorized the role of the news media as a political actor and has largely neglected 

the news media’s prospective function in reporting on reform (Michener 2009e). I 

then lay out the logic and assumptions underpinning my argument on the news 

media’s crucial role in transparency reform. I explain why the press should be 

expected to support transparency legislation, and why in some countries it does 

not. Here, I also identify which variables shape news media disposition toward 

                                                
68 “Salient” signifies that coverage is presented in a way that will convey importance. Size, 
placement, quality and most importantly, the number of news items determine salience. I evaluate 
salience following examples provided by Dearing and Rogers (1996, 64-69) and based primarily on 
the number of news items.  
69

 Based on the aforementioned concept of salience.  



transparency reform, namely, the degree of media ownership concentration and 

the degree of political control that governments have over the news media on the 

other.  

 Experts on access to information readily acknowledge the critical 

importance of the news media in relation to access to public information laws 

(Ackerman and Sandoval 2005; Archibald 1993; Blanton 2003, 2002; Kennedy 1978; 

Michener 2003; Mueller, Christiane Pagé, and Kuerbis 2004; Roberts 2006; 

Villanueva 2003; Waisbord 2000; Puddephatt 2009, 40; Szekely 2007, 135-137; 

Florini 2007; S. E. Martin 2008; Neuman and Calland 2007), but they devote no 

systematic attention to just how much strong access to information laws depend 

on the news media (Michener 2009c, 2009a). Instead, they invariably leave their 

observations on the importance of the press theoretically and empirically 

undeveloped. The literature tends to incorporate the news media as one of many 

integrants of coalitions needed to secure laws. They point to the need for a free 

and independent press as a precondition for functioning access to information 

laws. They also remark on the variation in news media support for these measures 

from country to country (Villanueva 2003; Szekely 2007, 135-136; Florini 2007; 

Puddephatt 2009, 40; Bellver, Mendiburu, and Poli 2008, 2). But they provide little 

systematic analysis to account for these observations.  

The way in which the existing literature on transparency reform deals with 

the media is emblematic of the treatment given to the news media within 

international relations, comparative politics and reform accounts more generally. 

Mainstream scholarship pays lip service to the importance of the press as a 

political institution, yet typically does not deal with it in depth. Perhaps because 

the media is perceived as unpredictable, it simply does not fit into explanations 

that highlight structure, institutions or choice. As a result, the news media remains 

one of the more under-theorized political institutions even though it is thought to 



represent one of the more crucial pieces of the democratic and developmentalist 

puzzle (O'Donnell 2007, 207).   

The news media often finds itself lumped together with amorphous civil 

society actors. The literature on interest groups and social movements (Berry 1978, 

1993, 2000; Tarrow 1998, 2000; McAdam 2001; Mueller, Christine Pagé, and Kuerbis 

2004), epistemic communities (E. Haas 1992) and social accountability movements 

(Peruzzotti 2006; Peruzzotti and Smulovitz 2002, 2006, 2006) acknowledges the 

undeniably critical role of the news media in reform processes, especially in 

political systems where horizontal checks on power may not be dependable. 

Similarly, the literature on international relations notes that the news media is an 

important receptor and disseminator of credibility, intention, image and pressure 

(see for example, Gilboa 2005; Manheim and Albritton 1984). 

In assigning the news media an ancillary role as an impartial transmitter of 

information, this body of scholarship not only neglects to examine the interests 

and motivations of the news media, but it shortchanges its causal importance. 

Scholarship frequently ascribes influence to movements or interest groups without 

acknowledging the role that the media has in this influence. What sort of political 

influence would a large social movement have if the news media did not cover 

their activities and concerns? Civil society actors exercise only limited influence 

when the news media does not give attention to their demands.  

A second strain of literature at the intersection of political communication 

and comparative politics conceives of the news media’s principal political function 

as a watchdog. Characterized by rigorous investigative reporting, a watchdog press 

uncovers the malfeasance and waste that retard the formation of strong, integral 

societies and political systems. Watchdog-type explanations have centered on how 

the news media discredit authoritarian rulers and regimes (Alves 2005; Benavides 

2000; Gunther and Mughan 2000; Hughes 2003, 2006, 2007; Islam 2002a; Lawson 

2002; Skidmore 2001; Fox 1989) or how the press uncovers scandals and brings 



government to account (Alves 2005; Waisbord 2000, 2004). But neither of these 

similar approaches says very much about how the news media have proactively 

pursued a democracy-consolidating agenda in post-transitional countries. Instead, 

most of this body of scholarship focuses almost exclusively on the increasingly 

bold reactive tendencies of the press. While the watchdog role of the press is 

important, in some countries it may generate greater cynicism and apathy than 

positive change (Felch 2004; Tettey 2006; Waisbord 2000). 

A vigorous free and independent press is a key precondition for democratic 

integrity, economic efficiency and low levels of corruption (Brunetti and Weder 

2003). But the watchdog’s retrospective function  of digging up past abuses is only 

one side of the accountability equation. The press also serves a perhaps more 

important prospective function, by providing salient coverage of key reforms. 

Keeping government accountable involves not just enforcement (exposure) of 

individual abuses, but also providing answerability70 (justification), which ought to 

propose forward-looking remedial reforms that can guard against future abuse. 

With few exceptions (see for example, Walgrave, Soroka, and Nuytemans 2007), 

mainstream scholarship on comparative politics has overlooked the news media’s 

role in legislative agenda-setting.  

The study of news media agendas remains relegated principally to a sub-

field of American Politics, political communication, and, in particular,  a branch of 

this subfield known as the agenda-setting literature.  Here, the media’s agenda-

setting role in U.S. politics has been integrated into extant theory. Voluminous 

agenda-setting research provides incontrovertible evidence of the causal link 

between the degree of coverage (issue salience) a topic is accorded in the news 

media, and the issues thought to be most important among politicians and the 

public (Cohen 1963; Cook et al. 1983; Iyengar and Reeves 1997; McCombs 2004; 

                                                
70 The concepts of enforcement and answerability constitute Andreas Schedler’s (1999) two-
pronged definition of accountability. 



Protess and McCombs 1991; Walgrave, Soroka, and Nuytemans 2007; Dearing and 

Rogers 1996; McCombs and Shaw 1972; Cobb and Elder 1971; A. Davis 2007; Bartels 

1996; Kingdon 1984; Walgrave and Van Aelst 2006). This link elevates the news 

media to the status of a central actor in explaining several types of reform 

outcomes.  

A press that engages in coverage of prospective democracy enhancing 

reform promotes institutional renewal and democratic strengthening. Without 

this type of coverage, citizens stand poorly armed to safeguard integrity in 

government and public figures can afford to remain unresponsive. When the news 

media does not project the concerns of reform advocates, key measures are often 

politically sidelined or emerge weaker. The quality of democracy stagnates or 

deteriorates much in the same way as it has done during the last three years— 

retrenchment of freedom around the world continues to mar more than two 

decades of democratic progress (Puddington 2009). Latin America has fallen in 

line with these trends (Lagos 2008, 111).  

Salient news media coverage is especially crucial in the case of transparency 

and access to information reforms. These types of reforms do not tend to elicit 

intense support initially. They are abstruse and unobtrusive (Zucker 1978). Their 

benefits are long-term rather than immediate (Walgrave, Soroka, and Nuytemans 

2007) and they do not represent a boon to most resource-motivated interest 

groups. Their most adamant supporters tend to be CSOs concerned with human, 

civil, political, social, environmental, and media rights, as well as business and 

legal professional associations, rather than powerful private sector interests or the 

public as a whole. These groups have a difficult time securing political 

commitments from reluctant executives. News media coverage plays a crucial role 

in this regard. It may over-represent reform constituencies, suggesting that 

support for laws is larger than it appears in order to engender political 

commitments. The news media also wield powerful instruments to secure the 



commitments of politicians: the carrot of publicity for supportive postures and the 

stick of notoriety for evasion and dissent. Criticism and negative news represents 

an important cognitive tool because it exerts an asymmetric effect on perceptions 

(Soroka 2006) and stimulates greater participation and concern (P. S. Martin 

2008).  The media can expose political postures for what they are, identifying and 

castigating those politicians who seek to weaken or obstruct transparency reform 

(Balkin 1999). 

The press has good reasons to set strong editorial and reporting agendas for 

access to information reform. News media outlets make their livings off of reliable 

information, and it should therefore be no surprise that the fourth estate has been 

viewed as one of the right-to-information’s primary stakeholders (Ackerman and 

Sandoval 2005; Archibald 1993; Blanton 2003; Halstuk and Chamberlin 2006; 

Jefferson 1787; Kennedy 1978; S. E. Martin 2008; Neuman and Calland 2007; Islam 

2002a; Michener 2009b, 2009d). Disclosure laws diminish costs associated with 

information gathering and provide a better product to attract consumers. Access 

to information laws enable journalists to transmit news based on hard documents, 

improving the reliability of information. Greater reliability, in turn, increases 

public confidence in the media, diminishes journalistic fears of personal or legal 

reprisal, and decreases self-censorship. Media outlets can therefore depend more 

on hard credible information and less on unreliable leaks or vengeful, favor-

seeking public officials. Access to information laws also make useful threats: if 

journalists cannot obtain information by simply asking, they can threaten to use 

laws so as to pry material loose. These measures are particularly relevant to smaller 

news media outlets that might lack the clout that big firms have in accessing 

informational resources. And while many journalists claim that time requirements 

associated with information requests are incongruent with their urgent schedules, 



frequent requests by enterprising journalists can produce constant streams of 

information for career-enhancing investigative reports.71 

Alongside pragmatic considerations, access to information laws affirm 

media rights. Setting agendas or campaigns72 for laws allows news media to flex 

their muscles. Access to information reforms provide an opportunity to rally for 

greater press rights (Trotti 1999). For example, strong news media agendas for 

access to information may provide the momentum required to reform draconian 

libel laws, faulty shield measures and anachronistic press laws. Greater press rights 

boost the news media’s defenses, increase the respect it commands externally and 

internally, and improve the news media’s sense of self-esteem and responsibility. 

Simply put, news media support for access to information reform is a 

manifestation of the fourth estate looking out for its collective best interests.  

Finally, news organizations support access to information because it is in 

the public interest. Although public spirited, investigative news media are not 

native to most developing democracies, American-style, democratic and 

investigative journalistic norms have begun to spread.73 As a result, the struggle for 

                                                
71 In an article published two years after the U.K. Freedom of Information (FOI) Law went into 
effect, Sarah Holsen (2007, 14) found that journalists considered the law especially useful for 
investigation. Holsen writes: “Stories of historical nature are the ones where FOI is used the most, 
and journalists report a ‘noticeable’ or ‘huge’ difference to their reporting."All journalists welcomed 
the added leverage that comes with the statutory right to information.” 
72

 Although I do not wish to make too much of the difference between an agenda and a campaign, I 
consider campaigns strong agendas, typically multi-firm in scope and coordinated among media 
firms and civil society. I define strong agendas as production of news on access to information, as a 
political right or a law, equal to or in excess of seven news items per month. News items are any 
type of news (editorials, articles, interviews, etc.) consisting of references or on-topic reporting that 
are more than three sentences long. I elaborate in greater detail on this methodology in Chapter 
Two. 
73 For more information, see Becker and Vlad (2005).  The Knight Center for Journalism in the 
Americas at the University of Texas provides a leading example of an organization that trains 
journalists (online courses) and a forum for the discussion of professional and political norms of 
relevance to the news media.  There are hundreds of others. A few examples relevant to Latin 
America include: the Carter Center, the International Center for Journalists, Freedom Forum, the 
International Press Institute, IREX, the Media Development Loan Fund, the Soros Open Society 
Institute , the Pew Center for Civic Journalism, Journalists Against Corruption, Due Process Society, 



information rights should resonate with journalists. This ought to be especially 

true of Latin America, where the press played a salient role in the human rights 

movement that came to be associated with the genesis of modern civil society 

(Carothers 1999).  

Notwithstanding the practical and symbolic relevance of transparency to 

the news media, in some countries there is a distinct lack of coverage of such 

reforms. This deficit of coverage is the result of two main factors: 1) political 

control over the news media by strong presidents and their parties and, 2) 

centralized media markets with concentrated ownership. Both of these factors 

tend to undermine media independence from government, which impedes the 

press from aggressively promoting access to information laws. I first address the 

question of independence, and then each factor in turn.  

Media silence on a politically onerous reform is understandable given the 

worsening political and media conditions around the world.74 Levels of news 

media freedom have continued to backslide during the last four years (Deutsch 

Karlekar 2009). The post-transition free press has become emasculated in 

numerous countries, giving way to collusion between media owners and key 

economic and political actors. These recent trends have jeopardized news media 

independence and imperiled media concern for the public interest and journalistic 

professionalization.75 Freedom of information laws reside at the intersection of 

these important considerations.  

It is important to emphasize the risks news media outlets sometimes face in 

promoting onerous reforms, particularly in countries with modest and declining 

                                                                                                                                            
FOCAL, International Freedom Expression Exchange, Reporters Without Borders, the Inter-American 
Dialogue and the Inter-American Press Association, among others.  
74 In Latin America, there is a surprising deficit of perceived freedom of expression. As Marta Lagos 
notes (2008, 118-119), 51 percent of respondents believe they “can always,” or “almost always,” say 
what they think. Only 34 percent say “they can openly state their political views.” (119).  
75 The media may ask: if excellent investigative reporting will not be published because of political 
concerns, then why professionalize or support investigative tools such as disclosure laws? 



levels of press freedoms. It is one thing to expose the limited, individualized 

abuses of deviant politicians; it is quite another to devote coverage to advocates 

and issues that may be perceived as threatening to the government. Media 

pressures to address one set of reforms can jeopardize leaders’ carefully crafted 

support for another agenda. And coverage of prospective reforms typically includes 

notions of ideal laws, which may conflict with the desire of officials to enact mere 

window-dressing reforms. Officials may therefore view coverage of prospective 

access to information reform as meddlesome and respond in kind. 

 In most developing democracies, governments employ a dizzying array of 

negative and positive incentives to control the news media. Common negative 

incentives include denying access to key officials, influencing corporations to 

withdraw advertising from media outlets, carrying out tax audits, delaying 

payment for government ads or withdrawing state advertising. Positive incentives 

include special access to key officials, perks for reporters and editors, and generous 

concessions such as increased government advertising or favorable regulation 

(Hughes and Lawson 2005; Riva Palacio 1997). As a result of these measures, self-

censorship of the news media remains widespread in developing democracies 

(Deutsch Karlekar 2009; Gross 2008; Hackett and Zhao 2005; Schudson 2002, 252; 

Open Society Institute and Asociación de Derechos Civiles 2008; Rockwell 2007; 

Rosenberg 2001; Sparks 2005; Special Rapporteurship for Freedom of Expression, 

Inter-American Commission on Human Rights, Organization of American States 

2005; Voltmer 2008; Szekely 2007).  

I argue that news media have two good reasons not to set strong agendas 

for access to information reform under strong presidents. First, leading public 

officials are best able to punish the press for undesirable coverage when they have 

fewer checks on the exercise of power and enjoy more centralized authority 

(Zakaria 1997).  Because strong leaders face fewer checks and balances on their 

activities, they can use government resources to punish or reward the media as 



they see fit. They can even engage in media regulation, censorship or repression in 

some instances.  

The second reason why the press will be less willing to set vigorous agendas 

when strong presidents preside is that fewer opportunities, or “policy windows” 

open (Kingdon 1984) for advocates to successfully influence a pre-established 

policy agenda. When presidents have sufficient votes in the legislature to pass 

their preferred policies or sufficient votes or powers to prevent opposition laws 

from being passed, their legislative agenda effectively becomes a policy monopoly. 

Being an intelligent and opportunistic political actor, the news media will not 

hazard putting a reform agenda on the table if political opportunities do not exist. 

 This hypothesized relationship between executive strength and press 

coverage is supported by indexing theory, which has focused principally on the 

relationship between the media and U.S. foreign policy priorities (L. Bennett 1990; 

Hallin 1986; Robinson 2000, 2001; Wolfsfeld 1997a; Baumgartner and Jones 1993). 

This scholarship notes how the news media tend to index their coverage in 

relation to the degree of political control and consensus. As the theory’s originator 

claims (L. Bennett 1990, 101):  

News is ‘indexed’ implicitly to the range and dynamics of governmental 
debate but has little relation to expressed public opinion. 

  
I use this theory to explain why the news media in developing democracies often 

tend withhold coverage on popular policy agendas when strong presidents control 

policy monopolies. I argue that to a large degree the news media will tend to 

follow the official agenda, rather than propose alternative or “challenger” agendas. 

Gadi Wolfsfeld (1997b, 24) claims: 

The authorities’ degree of control over the political environment is the key 
situational variable that determines whether the news media will play an 
independent role… 

 



The allusion to control raises a key point. In developing democracies, authorities 

have much more control over the news media’s coverage because of the use of the 

tactics described above, such as denying advertising or intimidating editors. 

Presidents who are strong usually rely less heavily on the news media to move 

their policy goals forward than do weak presidents. They will therefore be more 

disposed to punish the media for meddlesome behavior and dismiss any resulting 

criticism. Conversely, weak presidents cannot afford such criticism and will 

therefore be less willing to punish the press. Thus the press becomes freer to voice 

onerous policy demands under weak presidents. 

Another factor that shapes media coverage of access to information reform 

is media market competition. Strong news media agendas are less likely to occur in 

countries where the news media is highly centralized, ownership is concentrated 

in a few hands, and especially when one firm exercises market dominance. 

Dominant firms76 frequently set the tone for entire media markets; and other firms 

frequently imitate their coverage and issue agendas. 

There are two reasons why larger firms in uncompetitive news media 

markets eschew informational democratization. First, to varying extents such firms 

perceive such reforms as jeopardizing their exclusive sources of information and 

privileged market positions. Owners may sense that such laws will create new 

competitors. Journalists perceive their long-cultivated sources will become less of a 

professional advantage. In other words, journalists and owners worry that such 

laws will level the playing field. Informational jealousies such as these tend to be 

particularly pronounced in countries with highly centralized markets where 

constant, personal contact among the press and public officials reflect 

relationships of mutual confidence that often degrade into collusion.  
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 I set the threshold for dominance at 30 percent market share. For the newspaper sector, four firm 
ratios (the market share for the top four firms) of 30 percent is generally considered just below 
oligopoly levels. Where one firm controls 30 percent or more of the market, it is unquestionably 
dominant. 



Second, markets with fewer firms or dominant outlets make dissonant 

coverage easier to single-out, elevating the threat of government punishment. 

Larger firms make larger targets, providing these firms with even greater reason to 

adopt a soft-line toward government. For this reason uncompetitive news media 

markets tend toward consonant rather than diverse coverage (Fox 1997; Rockwell 

2007; Galperin 2000; Leys 1999). Less competition provides fewer incentives for 

media outlets to differentiate. Easy access to leading policy makers may also 

diminish the need to deviate from official news gathering routines, thus excluding 

alternative sources of information and challenges to established policy agendas. 

Under these circumstances, non-governmental advocates vying for media 

attention, including those who advocate for greater transparency in government, 

are more likely to be ignored. 

The problems of concentrated media ownership are exacerbated in 

countries where the population is centralized in one city. Centralization, 

calculated as the capital city’s share of the national population, breeds familiarity 

among media outlets and public officials. I argue this interaction facilitates 

political capture. Capture diminishes the probability that news outlets will risk the 

meddlesome, critical news agendas required to advance key reforms. 

Centralization also makes dissonant news media voices easier to single out, and 

proximity to the levers of power renders punishment easier. It thus makes 

investigative-type reporting less common. In centralized media markets, firms 

perceive their access to government information as greater than it really is, and 

thus see no need for disclosure regulation. By contrast, in countries that are 

decentralized into several regional hubs, media independence will often flourish. 

National media firms headquartered outside of the capital may be sheltered by 

more sympathetic regional governments, sustained by friendly advertisers, and 

supported by locally-minded citizens. Thus, centralization is an important 



consideration in accounting for weak coverage of onerous reform in concentrated 

media markets. 

These hypotheses on the degree of media ownership concentration speaks 

to a large but empirically under-developed literature on the causes and effects of 

news media ownership concentration, most of which focuses on advanced 

democracies and in particular, the U.S. (Bagdikian 2004; Herman and Chomsky 

2002; Herman and McChesney 1997; McChesney 1999; McCombs 2004; Baker 2002, 

2007; Besley, Burgess, and Prat 2002; Corneo 2006; Iosifides 1999; Milton 2001; Leys 

1999).  Much of this literature has argued that concentrated ownership renders 

media more susceptible to political capture and limits the diversity of voices. 

Several counterclaims to these contentious theories exist, however (Waisbord 

2006; Compaine and Gomery 2000; Compaine 2002). The most persuasive of these 

dissenting views stipulates that, by virtue of their resources and influence, larger 

companies hold up better under the fire of abusive public figures. Other 

counterclaims have advanced the idea that lower concentration and higher 

competition implies lower quality, sensationalized or even scandalous coverage 

(Coulson and Lacy 2003; Hollifield 2006; Zaller 1999; McManus 1994).  

My argument on how markets influence coverage of prospective reform 

contributes empirical fodder to this controversial body of literature at the 

intersection of political science, economics, journalism studies and public policy. It 

also provides a unique test case for the thesis that ownership concentration has 

pernicious effects on democratic development. Similarly, the argument that 

legislative balances of power influence news media coverage of onerous political 

reforms speaks to the ability of the news media to contribute to institutional 

renewal and reform and the health of democracies. 

 In countries where editorial freedom is restrained by uncompetitive 

markets, collusion and the fear of government punishment, unhealthy symptoms 

should be evident. These include meager public esteem for the profession, low pay 



and job security, lack of solidarity among media professionals, pervasive 

skepticism toward government and the profession, and low support for 

professional tools such as access to public information laws. The evidence in 

upcoming chapters provides considerable support for claims presented in this 

section. Chapter Two illustrates how Mexican news media grew more supportive of 

access to information reform as presidential power waned and competition within 

the news media grew. In contrast, Chapter Three on Argentina shows how a 

concentrated news media market dominated by one firm and powerful presidents 

hesitated to support access to information reform. Unpropitious institutional 

conditions and vengeful presidents only made this hesitation more pronounced. 

The comparison of Latin American adoption processes in Chapter Four lends 

broader evidence to the vital importance of the news media as a key explanatory 

variable in the emergence of strong access to public information laws.  

 
1.7 Research Design  

 

The wave-like diffusion of access to public information reforms around the world 

and across Latin America has crested relatively suddenly. With few well-

established templates to emulate and only recently publicized standards to follow, 

the relatively rapid adoption of laws has resulted in legal measures that vary widely 

in strength and potential operability. This dissertation attempts to delineate and 

make sense of this variation. 

The following chapters examine the determinants of strong access to 

information laws using two primary research methods: 1) a focused, in-depth 

comparison of two cases, Mexico and Argentina, in Chapters Two and Three; 2) A 

cross-national comparison of the key determinants of reform throughout Latin 

America in Chapter Four. I employ news media content analysis techniques within 

each of these chapters. The research design emphasizes the use of process tracing 



to unravel the causal dynamics behind each of the reforms, but it applies these 

techniques to a greater number of cases than is customary.  

 Although the total number of cases in this dissertation does not allow for 

rigorous statistical testing, two in-depth comparative country studies 

supplemented by more concise analysis of eleven additional cases provides more 

confidence in the results than would be possible with two case studies. These 

additional cases also provide a wider spectrum of outcomes on the dependent 

variable, which means that these results were not generated from the analysis of 

two extreme outcomes alone (Collier and Mahoney 1996). Additionally, a number 

of secondary observations of partial and unsuccessful reform are nested within the 

case studies of Mexico, Argentina, Brazil, Chile, Guatemala and Uruguay. These 

secondary observations increase the total number of cases to well above twenty, 

and provide an auxiliary check on the validity of the specified causal arguments.  

This study employs a comparable case methodology (Lipjhart 1971) in order 

to limit the number of variables that might possibly explain the outcomes of 

interest. Latin America is a region with similar socio-economic and political 

systems, cultures and historical development. The primary cases chosen for study, 

Mexico and Argentina, resemble each other in a number of respects, but diverge 

widely on the value of their dependent variables. Whereas Mexico adopted a 

sweeping access to information law that has set new regional and international 

standards, Argentina failed to secure comprehensive legislation after a struggle 

lasting nearly half a decade. As alluded to above, the results and inferences derived 

from these two extreme cases are tested in a broader comparative study to guard 

against spurious causal inference (Collier and Mahoney 1996). At the same time, a 

study of extreme cases facilitates a clearer specification of causal mechanisms and 

a more vivid illustration of their effects.  

The comparative case study method facilitates the generation of hypotheses 

(Lipjhart 1971; Eckstein 1975). And by emphasizing in-depth observation, it is 



inherently iterative (Munck 2005), moving researchers from one set of causal 

premises to the next. Thus the comparative case study method is useful in 

unearthing a wealth of potential causes, effects and correlations in places where 

they might not have been readily apparent. In this sense, the case study method 

helps identify a large number of candidate variables and causal mechanisms for 

testing. But just as it is generative, the comparative method is also reductive, 

helping to root out variables that may at first appear to be important, but upon 

deeper analysis turn out to be less so. Similarly, the comparative method may be 

quite useful in parsing out conflated variables, as well as degrees of difference 

within variables. In statistical testing, such attention to the detail of individual 

cases would not be possible and could lead to methodological problems such as 

conceptual stretching (Sartori 1970). In my handling of quantitative data, I make 

use of qualitative methods, such as benchmarks, to denote the degree to which 

variables are present or absent (Mahoney 2010).  

The comparative approach also facilitates the delineation of causal 

mechanisms through process tracing, helping to connect variables with their 

outcomes (George 1982; Collier, Brady, and Seawright 2004). It is noted to be of 

particular use for identifying intervening variables (King, Keohane, and Verba 

1994, 226-227). Process tracing’s longitudinal approach to unraveling causal 

mechanisms can situate individual observations within a more contextually 

appropriate setting, guarding against spurious correlation. Process tracing puts the 

emphasis on “causal-process observations” as opposed to “data-set observations” 

(Brady and Collier 2004, 277). When applied probabilistically, the comparative 

case study method can account for a larger number of outcomes than a more rigid 

quantitative approach.  

 Finally, this dissertation not only required a rigorous research design to 

explain the determinants of strong laws, but also a method for distinguishing 

strong laws from weak ones. As noted previously, I therefore developed an original 



method to evaluate the approximate strength of laws (see appendix). An ordinal 

measurement tool was used to score the strength of laws and allows for scaled 

“fuzzy” degrees of reform (Ragin 2000, 141). Benchmarks also permit reforms to be 

spoken about in crisper terms (weak, moderately weak, strong, moderately strong). 

As Chapter Four and the appendix specify in greater detail, measures for the 

dependent variable had to be developed because none existed. I elaborated an 

evaluation based on extensive review of better practice standards and the extant 

literature, and consultation with international and regional experts. This 

evaluation includes both quantitative and qualitative components and constitutes 

a significant advance over existing methods of assessing reforms. By employing 

measurements that evaluate “degrees of strength” throughout the study, I respond 

to the call within comparative politics to move beyond a purely binary conception 

of reform (reform/no reform) (Levitsky and Murillo 2009, 115). 

 

 

 

 

Conclusion  
 
Greater transparency and access to government information laws are important 

new tools for good government, but how strong laws come about is not well 

understood. The field of transparency studies is young; there are few comparative 

studies; measures of legal strength are rare; and as a result it is difficult to make 

sense of the bewildering number of factors that are said to shape reform.  We still 

lack a broadly accepted theory of reform. This dissertation seeks to fill these gaps. 

Employing two in-depth case studies and an extensive cross-national analysis of 

access to information reform across Latin America, I score the strength of the 

region’s laws and develop a theory of sweeping reform.  



My claims center on two of the most powerful actors within the political 

system, namely, the news media and presidents. I propose that strong access to 

public information laws are the result of weak presidents, who lack decisive 

control over the legislature, and independent and competitive media outlets that 

aggressively promote reform.  

In committing to strong laws, weak presidents exchange secrecy for greater 

legitimacy. They enact strong laws in order to gain a solid legislative achievement, 

strengthen their internal and external support, and increase their control over the 

bureaucracy. By contrast, strong presidents have less need for such achievements. 

Presidents with decisive control over the legislature are the types of leaders best 

able to pass sweeping laws, yet least likely to do so. Bureaucratic and political 

pressures to delay and resist laws weigh heaviest on strong presidents who possess 

the power to shield key allies from strong transparency laws. Thus while weak 

presidents will tend to enact robust laws early-on during their terms of office, 

strong presidents will be more likely to delay and enact window-dressing measures 

late in their terms. 

Aggressive news media coverage projects the demands of key advocate 

groups, shapes political commitments, and monitors the legislative process to 

ensure that laws emerge strong. But media support for transparency is remarkably 

absent in some countries. Where media ownership is concentrated in few hands 

and presidents wield strong control, news media support for greater citizen and 

journalistic rights withers. 

The three chapters that follow provide evidence to support these claims. 

The study proceeds as follows. Chapter Two lays out the experience of Mexico, 

which enacted a sweeping access to public information law in 2002. Chapter Three 

explores a failed attempt at comprehensive reform in Argentina, which took place 

from 1999-2005. Chapter Four explains the strength of laws and the determinants 

of reform across Latin America.  


