APPENDIX
EVALUATING ACCESS TO PUBLIC INFORMATION LAWS

Organization of the appendix

The first section of the appendix discusses the purpose, methodology, and design
of the Michener Index. The second component is the evaluation itself, consisting of
six categories of questions on legal features. A table then presents the scores
earned by countries’ laws. Finally, individual qualitative assessments are provided
for each country in order to justify scores assigned.

Purpose

The evaluation scores the strength of access to information laws on their legal
strength (face value legal value) relative to international standards of better
practice. It scores laws based on the measures first enacted, as opposed to the
strength of laws subsequent to later reforms. The standards incorporated into the
evaluation are derived from a) model access to information legislation;" b) an
analysis of the provisions of advanced national access to information laws; c) the
advice of experts sourced in the existing literature and obtained through personal
interviews and email communication. The evaluation is designed to be a reliable
and replicable approximation of legal strength.

Design and Measurement

Laws are scored on the answers they provide to 35 questions designed to evaluate
criteria found in better practice laws. These questions are divided into 6 different
categories on which the law is assessed: g

a) Scope: 8 questions 8

b) Procedural Guarantees: 7 questions

c¢) Duty to Publish and Promote Openness: 4 questions
d) Exceptions: 7 questions .
e) Appeals: 6 questions

f) Sanctions and Protections: 3 questions

" Model legislation and legal principles were derived from a model law elaborated by Article IXX,
and available at: <http://www.articleig.org/pdfs/standards/modelfoilaw.pdf>;

a model bill posted by the Commonwealth and available at:

< http://www.thecommonwealth.org/shared_asp_files/uploadedfiles/%7BAC090445-A8AB-490B-
8D4B-F110BD2F3AB1%7D_Freedom%:2o00f%2o0Information.pdf>;

and model legislation posted at Rightz2info.org: <http://right2info.org/international-and-regional-
law-standards>. Principles on the Right-to-Know from the Open Society Justice Initiative.

* The following sections will explain that scope will either have 8 or 12 questions. Only 8 questions
for a law lacking a central oversight body, and 4 more questions to evaluate such a body in laws
that provide for one.



Questions are assigned clear benchmarks for scoring, which are based on the
following ordinal scale:

1 2 3
Weak Moderate Strong

Interpreting Results
In order to avoid indecisive interpretations, the evaluation explicitly divides the
laws into two camps, strong and weak:

Weak Moderately Weak = Moderately Strong Strong

Overall scores are calculated by taking the sum of points scored in all questions

and dividing by the number of questions:
e.g. The country of Tropicland scores 81 points in 35 questions: Overall score is (81/35) or
2.4. It may be said that Tropicland has a “moderately strong” law.

[ have supplemented the purely quantitative analysis with a qualitative
“Accompanying Written Assessment” for each law, in order to specify the
reasoning behind each score assigned.

Challenges and Considerationsin OEA % OAI OAOEI 160 $AOECI
The evaluation was designed with two principal goals in mind:

First

The first goal is to measure the degree of strength of a law without getting
bogged down in finite measurement discrepancies. It is awkward enough
assigning scores to laws that involve complex questions of legality. To this end,
the scale chosen is a 3 point ordinal scale. Questions are posed in an attempt to
avoid binomial yes or no answers to the greatest extent possible (the evaluation
has only two such questions), while at the same time minimizing subjective
interpretations that a larger scale (e.g. a seven point scale) might imply.

An associated goal was to avoid an excessively long and detailed evaluation.
Time considerations for evaluating laws were of particular concern. As a result,
one question may incorporate different, related issues. Admittedly, this tends
to conflate disparate legal issues. To this valid criticism I respond with two
apologetics: 1) the most important issues are parsed out into their own
questions; and 2) the ordinal measurement system is able to address multiple
features of laws; stronger laws speak to more issues and earn higher scores.



The evaluation was also designed to “weigh” categorical aspects in a manner
that would reflect the commensurate importance of each set of categories.
Thus the category on Exceptions has more questions and more points than the
category on Sanctions and Protections. To weigh each question differently in
accordance with an interpretation of relative importance would have been even
more contentious and problematical. The importance of any given category is
hard to compare to that of another. Clarity of procedures may be just as
important as the list of exceptions to disclosure. The issue of scoring by weight
was simply too subjective, and I instead opted to provide the evaluation with a
“structural weighting”, whereby sections considered to be more important
received more questions.

Second

The comparison of laws that provide for oversight bodies (i.e. information
commissioners) and those that do not, represented a key challenge. Strong
information commissioners perform tasks that are difficult to accomplish
without them. It is therefore difficult to compare the the “have” laws with “have
nots.” The present evaluation asks four additional questions of laws that
provide for oversight bodies. These questions seek to assess the relative
independence and legal powers of oversight bodies. Here, 35 questions are
asked of laws without such institutional mechanism, and 39 questions of laws
that do provide for oversight bodies. The evaluation is designed to “level the
playing field” to the extent possible: laws without oversight bodies will tend to
score lower on questions posed in the sections on “Scope”, “Duty to Publish
and Promote Openness” and “Appeals.” Laws with oversight bodies will tend to
earn better overall scores on the evaluation. But this is not necessarily what
occurred. Two countries, Uruguay and Honduras scored below the average
despite the presence of oversight bodies.

Other Issues

Other comparative dilemmas were difficult to address. For example, this
evaluation assumes that laws include details that may not be stated in the texts
of older laws. Some older laws may, in practice, implicitly incorporate the
explicit principles of newer laws, such as for example, the duty to assist
applicants. Thus a law such as Canada’s (1983) may score lower in some aspects
than a newer law, such as Guatemala’s (2008). This issue is less relevant to
Latin America, where laws were enacted within a similar time frame.
Colombia’s law (1985), however, represents the one clear exception. This
problem was difficult to resolve.



Michener Index for the Evaluation of Access to Public Information Laws®

Basis Rules for Scoring:
1 Ifa provision clearly lends itself to discretion or secretive

behavior, one point will be subtracted, independent of how the
evaluated criterion otherwise measures up to standards of better
practice.

1 With no answer clearly implied or stated in the text of a law, a
score of 1 (one) will be assigned.

a) Scope

1* To what degree does the law clearly define 1) what constitutes a
record/information? and 2) which public entities are subject to requests?

1—The law does not define what constitutes a record/information or which public
entities are subject to requests.

2—The law defines what constitutes a record/information and which public
entities are subject to requests in a vague or ambivalent manner.

3—The law defines what constitutes a record/information and which public
entities are subject to requests in a clear manner.

2* To what degree does the law state an intent of maximum disclosure?

1—The law does not include a stated intent, or the intent implies secrecy.
2—The law’s stated intent of maximum disclosure is vague, ambivalent, or weak.
3—The law’s stated intent of maximum disclosure is clear and strong.

3+ s a justification needed for making a request (principle of non-discrimination)?

1—A justification is needed to make a request or one is implied.

2—A justification is not explicitly needed but the principle of non-discrimination
is not clearly stated.

3—A justification is explicitly prohibited by a statement of of non-discrimination.

4* To what degree does the law test the secrecy provisions of other laws to its list
of exceptions from disclosure?

1—The law does not test the secrecy provisions of other laws to its list of
exceptions.

2—The law tests the secrecy provisions of other laws to its list of exceptions,
although exceptions explicitly exempt laws with secrecy provisions from
disclosure.

3 Evaluations are based on the laws at the time of passage, which may not include subsequent
reforms.



3—The law tests the secrecy provisions of other laws to its list of exceptions to
assess whether information can be exempted or not.

5° To what degree is the scope of the law broad?*

1—The scope of the law permits applicants to make requests to either NGOs or
companies that are majority-owned by non-state actors; or the scope of the law
limits disclosure obligations to only part of the executive branch at the federal
level.

2—The scope of the law is vague or ambivalent, or lacks disclosure obligations for
any of the following: educational institutions, contractors, state-owned
enterprises, or the federal legislature or judiciary.

3—The scope of the law includes at least all of the criteria listed for a score of 2
(two).

6* To what degree does the law extend to the records of state-owned-enterprises
(SOEs) and government contractors?

1—The law does not extend to SOEs and government contractors, or it subjects all
companies receiving any resources from the state to disclosure obligations.

2—The law extends to either SOEs or government contractors but not both.

3—The law extends to both SOEs and contractors.

7¢ To what degree are autonomous state institutions, such as electoral colleges and
the Central Bank, subject to the law?

1—Autonomous state institutions are not subject to the law.

2—Autonomous state institutions are only partially subject to the law, or the law
explicitly defers to another legal document (another law or the constitution).

3—Autonomous state institutions are subject to the law.

8+ To what degree does the law provide an oversight body (i.e. information
commissioner or council) that meets better practice standards? In other words,
is there an agency in place to handle appeals, whose decisions are binding,
which regulates classification and procedure, supervises implementation,
administrates the law and its records, receives public input, educates and
trains, publicizes and promotes the law, investigates, sanctions,’ enforces,
recommends and reports to parliament, among other functions?

* A strong law can make implementation difficult, and therefore does not constitute an
unconditional virtue, especially in countries where institutional and technical capacities are known
to be weak. Some argue for graduated laws, where branches and levels of government are added to
the regimentation of the law over time. The Mexican law is an example of this process.

> The existence of an oversight body is a critical feature of any right-to-know law, and therefore
questions relating to such a mechanism appear in several categories. In this way, laws with
oversight bodies tend to receive higher scores.



1—The law provides for no oversight body.

2—The law provides for a weak oversight body, whereby independence or
competence is compromised, or the oversight body does not at least resolve
appeals and perform at least two of the activities listed above.

3—The law provides for a strong oversight body, whereby independence and
competence are assured, appeals are resolved, and the oversight body performs
at least four of the activities listed above.

(Questions 9 -12 are only to be answered for laws that provide for oversight
bodies)

9A To what degree is the process for appointing the oversight body subject to the
approval of the federal legislature?

1—The appointment process for the oversight body does not subject candidates to
approval in the federal legislature.

2—The appointment process for the oversight body subjects candidates to
approval in the federal legislature by at least a majority vote in one chamber.

3—The appointment process for the oversight body subjects candidates to
approval in the federal legislature by at least a two-thirds majority vote in one
chamber, and the process minimizes politicization.

10A Do the standards for oversight body appointees meet better practice
standards (e.g. independence and professionalism)?

1—The standards for oversight body appointees are not stated or anyone can be
appointed.

2—The standards for oversight body appointees are based on the history and
competence of candidates

3—The standards for oversight body appointees are based on the history and
competence of candidates, and appointees are explicitly barred from holding
any other employment contract while appointed to the oversight body.°

11A To what degree is the oversight body’s funding protected from interference?

1—The oversight body’s funding is not vetted by the legislature.

2—The oversight body’s funding is vetted by the legislature.

3—The oversight body’s funding is explicitly decided in collaboration with the
oversight body’s directors, and the budget is vetted by the legislature.

12A To what degree does the law uphold legal independence or autonomy of the
oversight body?

® Commissioners who hold other jobs cannot fulfill their roles with the dedication expected of
better practice oversight body commissioners.



1—The law does not uphold the legal independence or autonomy of the oversight
body.

2—The law does not uphold the legal independence or autonomy of the oversight
body, but the law upholds the oversight body’s independence or autonomy in
decision-making competence.

3—The law upholds the legal independence or autonomy of the oversight body or
there is substantial evidence of formal and informal mechanisms that insulate
the oversight body against undue influence by other parts of the state.

b) Procedural Guarantees

1* To what degree are procedures for requests clearly articulated?
1—Procedures for requests are absent or there is a need to justify a request.
2—Procedures for requests are vague, ambivalent, or incomplete.
3—Procedures for requests are clear and complete.

2* To what degree is the process for requests user-friendly?

1—The process for requests is difficult to comply with, vexatious, includes vague or
ambivalent procedures, or there is a need to justify a request.

2—The process for requests includes no duty to assist applicants.

3—The process for requests includes a duty to assist applicants.

3* Does administrative silence mean a request has been received?

1—Administrative silence means the request was not received.

2—Administrative silence can be legally interpreted as a positive receipt of a
request.

3—Administrative silence can legally be interpreted as a positive receipt of a
request, but the body is under a positive duty to send a receipt of request.

4* To what degree do timeframes for a response, extension and notifications
comply with better practice standards (the “principle of opportunity”)? In other
words, are requests expedited as efficiently as possible?

1—Timeframes for a response or an extension exceed 30 days, or the timeframes
for a response are 6 days or less, or have one of the following: unlimited
extensions or extensions without the obligation to contact the applicant before
the first period expires.

2—Timeframes for a response are from 7 to 30 days with one possible extension
not to exceed 30 days. The applicant must be notified of the need for an
extension before the first period expires.



3—Timeframes for a response are equal to or less than 20 days, a notification of
positive receipt of a request and the intent of the public body must be provided
to the applicant within 10 days of receiving a request with one possible
extension not to exceed 20 days, in which the applicant must be notified of the
need for an extension before the first period expires and provided with a
grounded reason why the extension is needed.

5 What explanation must be provided to the applicant by the agency if the
requested information is withheld?

1—No explanation must be provided to the applicant if the requested information
is withheld.

2—An explanation must be provided to the applicant if the requested information
is withheld.

3—An explanation must be provided to the applicant if the requested information
is withheld, including the grounds for withholding, which must abide by the
exceptions listed in the law.

6* To what degree can applicants choose between different mediums for
requesting and receiving a response (paper, email, fax, in person consultation)?

1—Applicants cannot choose the mediums for requesting and receiving a response.
Or, the applicant is permitted to leave government premises and reproduce
records unsupervised.

2—Applicants choose between more than one medium for either requesting or
receiving a response, but not for both procedures.

3—Applicants choose between more than one medium for requesting and
receiving a response.

7* To what degree are fees levied on applicants?

1—Fees are levied for finding, recovery or administrative procedures other than
reproduction. Or, the applicant is permitted to leave government premises and
reproduce records unsupervised.

2—Fees are levied only for reproduction of materials, and at a reasonable cost (e.g.
no more than 20 percent above the average cost of local photocopying,
scanning or other forms of recording services). Or fee structures are vague or
ambivalent.

3—Fees are levied in-line with better practices: services are free of charge, or fees
only apply to reproduction and are limited to the cost of materials and are
based on clear stated rules.



¢) Duty to Publish and Promote Openness

1* To what degree does a central authority—e.g. an information commissioner or
government authority— possess the mandate and means to promote knowledge
dissemination among the public and educate and train government officials?

1—A central authority does not exist or or does not possess the mandate and
means to promote knowledge dissemination among the public.

2—A central authority possesses the mandate and means to promote knowledge
dissemination among the public, but does not educate or train government
officials.

3—A central authority possesses the mandate and means to promote knowledge
dissemination among the public and educates and trains government officials.

2+ To what degree are agencies obligated to publish information about their
activities?

1—Agencies are not obligated to to publish information about their activities.

2—Agencies are obligated to publish information about their activities.

3—Agencies are obligated to publish information about their activities, including
their use of state resources in at least three areas: budgets, forecasts,
expenditures, salaries, contracts, investments, project costs, concessions,
contests for contracts, among other uses of state resources.

3* To what degree must regular reports be presented to a reviewing authority (e.g.
reports from an information commissioner to the legislature, or from
individual agencies to the legislature)?

1—Regular reports must be presented to a reviewing authority within the executive
branch.

2—Regular reports must be presented to a reviewing authority within the
legislative branch.

3—Regular reports must be presented to the legislature and the law specifies what
the report ought to include.

4* Does the law require the appointment of information officers or their
equivalents? To what degree are these authorities directly responsible for
attending to applicants, among other duties such as training)?

1—The law does not require the appointment of information officers or their
equivalents.

2—The law requires the appointment of information officers or their equivalents.

3—The law requires the appointment of information officers or their equivalents
and duties in addition to attending to applicants are specified.



d) Exceptions

1* Do exceptions include Harm Tests? In other words, when classifying
information, is the potential public benefit of information weighed against the
information’s potential to cause public or private harm?

1—Exceptions do not include Harm Tests.

2—Exceptions include two or more Harm Tests.

3—All exceptions include Harm Test with only one or no exceptions, and tests
reflect the same general level of harm.

2* Do exceptions include Public Interest Override (PIO) tests? In other words, if
the public benefits of access outweigh the public benefits of keeping the
information secret, then access should be prioritized.

1—Exceptions do not include PIO tests.

2—Exceptions include two or more PIO tests.

3—All exceptions include PIO tests with only one or no exceptions, and tests
reflect the same general level of public interest.

3* Are responses beholden to the principle of severability? In other words, can
records be either “severed” or certain sections “blacked-out” to provide
applicants with partial information?

1—Responses are not beholden to the principle of severability.

2—Responses are partially beholden to the principle of severability, a vague or
ambivalent severability clause exists, or a severability clause is built into
another provision and does not stand alone.

3— Responses are clearly beholden to the principle of severability.

4* To what degree do timeframes for releasing reserved records (classified, secret)
and extended reserve periods meet better practice standards?

1— Timeframes for releasing reserved records exceed 15 years for an initial reserve
period and extended reserve periods are without apparent limits or the total
reserve period exceeds 30 years.

2—Timeframes for releasing reserved records are 15 years or less for an initial
reserve period and extended reserve periods do not exceed 30 years total.

3— Timeframes for releasing reserved records are 12 years or less for an initial
reserve period and extended reserve periods do not exceed 25 years total.



5¢ To what degree does the “exceptions from disclosure” justifiably exempt
sensitive information from disclosure? This information includes the following
better practice exemptions:

+ personal information * legal privilege [ongoing cases] * national financial
stability * endangering the health and safety of an individual  * national
defense and security « commercial and confidential financial information

1— Exceptions from disclosure contain all of the following problems: two or more
exemptions are missing or exemptions clearly lie outside of better practice
standards (e.g. cultural secrecy).

2—Exceptions from disclosure contain only one or no missing exemptions.

3—Exceptions from disclosure contain all justifiable exemptions and the secrecy
statutes of other laws are subject to being tested and overriden by the law.

6* To what degree are exceptions specific as opposed to general or ambivalent?
1—Exceptions are vague and ambivalent.

2—Exceptions are somewhat general.

3— Exceptions are specific.

7¢ Is it prohibited to reserve records relevant to real or potential human rights

abuses?
1—No.
—This is a binary question, either a “yes” or “no” is required.
3—Yes.

e) Appeals

1* To what degree does the system facilitate the resolution of appeals or
complaints? In other words, does the body accept and resolve, investigate,
sanction, enforce, and mandate redress, restitution, or necessary changes?

1—The system does not facilitate the resolution of appeals and complaints.

2—The system facilitates the resolution of appeals and complaints by providing a
limited internal appeal followed by a recourse to the court system.

3— The system facilitates the resolution of appeals and complaints through an
independent oversight body that handles appeals, complaints and ultimate
recourse is to the court system.

2+ To what degree is the procedure for filing an appeal user-friendly?

1—There are no procedures for filing an appeal, or procedures are vexatious,
vague or ambivalent.

2—The procedure for filing an appeal is clear and straightforward, but there is no
specific assistance available. Or the law defers to the courts.



3—The procedure for filing an appeal is clear and straightforward and there is
specific assistance available.

3* To what degree do appeal timeframes and responses agree with better practice
standards?

1—Appeals must be lodged within 5 days or less. Over go days is allowed for a full
response after the appeal body has received the appeal. Or the law defers to the
courts.

2—Appeals must be lodged within one week or less. Under go days is allowed for a
full response, with justified extensions should be no more than double this
period.

3—Appeals must be lodged within 20 days or less. Under go days is allowed for a
full response, a notification of intent is given, and extensions should be no
more than double this period.

4* To what degree do justifications for filing a complaint or an appeal meet better
practice?

1—Justifications for filing a complaint or an appeal are prohibitively narrow.

2—]Justifications for filing a complaint or an appeal must be grounded within the
law’s list of exceptions; or complaints are not addressed within the law; or the
law defers to the courts.

3—]Justifications for filing a complaint or an appeal are not required.

5* To what degree do the grounds for rejecting or upholding an appeal meet better
practice? Does the burden of proof for an appeal rest on government?

1—The grounds for rejecting or upholding an appeal are prohibitively narrow, or
the burden of proof rests on the appellant. Or, the law defers to the courts.

2—The grounds for rejecting or upholding an appeal are vague or ambivalent. The
burden of proof rests on government.

3—The grounds for rejecting or upholding an appeal are clearly laid out and the
burden of proof rests of government.

6* To what degree do recourses for a denied appeal meet international standards?

1—Recourses for a denied appeal must be made to the same public body that
denied information in the first place.

2—Recourses for a denied appeal defer to the court system or they are handled by
an oversight authority.

3—Recourses for a denied appeal are handled by an independent oversight
authority, with final recourse to the courts.



f) Sanctions and Protections

1* To what degree does the list of administrative “offenses” against the law comply
with those established in international better practice? These typically include
hiding, destroying, or denying non-excepted records, failing to comply with
time limits, charging excessive fees, and knowingly providing applicants with
reserved information (bad faith disclosures).

1—Administrative “offenses” against the law are left undefined, or offenses include
provisions that will strongly incline officials towards non-disclosure.

2—Administrative “offenses” against the law are defined in vague or ambivalent
terms or the degree of sanction for an offense may incline officials towards
non-disclosure.

3—Administrative “offenses” against the law are clearly defined and follow better
practice; in other words, they imply to the furthest extent possible that officials
will not tend toward secrecy, but rather maximum disclosure.

2* To what degree do sanctions for public bodies and individual public officials
who commit offenses comply with better practice (e.g. fines or dismissals for
repeat offenders)?

1— Sanctions for public bodies and individual public officials are unreasonably
harsh or lenient, or sanctions include items not found in better practice laws.

2—Sanctions for public bodies and individual public officials are vague,
ambivalent, or incomplete.

3—Sanctions for public bodies and individual public officials are moderate in
terms of degree, and address the issues of repeat offenders and
redress/restitution.

3* To what degree are adequate protections provided for whistleblowers and public
servants who mistakenly disclose reserved information (good faith
disclosures)?

1—Inadequate protections are provided for whistleblowers and public servants
who mistakenly disclose reserved information.

2—Partial, vague or ambivalent protections are provided for whistleblowers and
public servants who mistakenly disclose reserved information.

3—Adequate protections are provided for whistleblowers and public servants who
mistakenly disclose reserved information.

Total Score: / =




EVALUATION RESULTS

Criterion 10 11| 12| Total Possible | Average

Scope

Brazil 2 2 3 1 1 1 1 |1 12 24 L5
Chile 2 2 3 1 1 1 2 | 3 21313 26 36 2.2
Colombia 1 1 3 1 2 2 1 |1 12 24 L5
Dominican Rep 1 1 1 1 2 2 2 |1 11 24 1.4
Ecuador 3 3 2 1 1 3 2 | 2 17 24 2.1
Guatemala 3 3 3 1 3 1 3 |1 18 24 2.3
Honduras 2 3 2 1 1 3 2 | 3 2| 2] 2 25 36 2.1
Mexico 2002 3 3 3 2 2 1 3 |3 3131 2 31 36 2.6
Nicaragua 3 2 3 3 3 3 3 | 2 22 24 2.8
Peru 2 2 3 1 3 3 3 |1 18 24 2.3
Panama 3 2 3 2 3 1 3 |1 18 24 2.3
Uruguay 2 2 3 1 2 1 1 | 2 2 (1] 1 19 36 1.6
AVERAGE 2.27| 218 | 2.64| 136 | 2.09 | 1.01 | 2.27 | 1.8 23|23 2 20 28 2.1
Procedures and Guarantees

Brazil 2 3 1 2 3 2 2 15 21 2.1
Chile 3 3 1 3 3 3 3 19 21 2.7
Colombia 1 1 3 2 2 1 2 12 21 17
Dominican Rep 1 1 1 3 3 2 1 12 21 1.7
Ecuador 2 2 1 2 1 1 1 10 21 1.4
Guatemala 3 2 3 3 3 3 3 20 21 2.9
Honduras 2 2 1 1 2 3 2 13 21 1.9
Mexico 2002 3 3 3 3 3 2 3 20 21 2.9
Nicaragua 3 3 3 3 3 3 2 20 21 2.9
Peru 1 1 1 3 2 2 2 12 21 17
Panama 2 2 1 2 2 2 2 13 21 1.9
Uruguay 1 2 3 2 2 2 2 14 21 2.0
AVERAGE 2 2 | 101 ]245([236] 218 2.0 15 21 2.1




Criterion 1 2 3 4 5 6 7 |89 (10 11| 12| Total Possible | Average

Measures to Promote Openess

Brazil 1 2 1 2 6 9 L5
Chile 3 3 3 3 12 9 3.0
Colombia 1 2 1 1 5 9 1.3
Dominican Rep 1 2 1 1 5 9 13
Ecuador 2 3 3 1 9 9 2.3
Guatemala 1 3 3 3 10 9 2.5
Honduras 3 2 3 3 1 9 2.8
Mexico 2002 3 3 3 3 12 9 3.0
Nicaragua 1 3 2 3 9 9 23
Peru 1 3 3 2 9 9 2.3
Panama 1 2 1 2 6 9 15
Uruguay 3 3 1 1 8 9 2.0
AVERAGE 1.82 | 2.64 | 218 | 2.09 9 9 2.2
Exceptions

Brazil 1 1 3 2 1 2 3 13 21 1.9
Chile 1 1 3 3 2 2 1 13 21 19
Colombia 1 1 2 1 1 1 1 8 21 L1
Dominican Rep 1 1 1 3 1 1 1 9 21 1.3
Ecuador 1 1 1 2 1 1 3 10 21 1.4
Guatemala 2 2 3 3 2 2 3 17 21 2.4
Honduras 3 1 1 2 1 1 1 10 21 1.4
Mexico 2002 2 1 3 3 3 2 3 17 21 2.4
Nicaragua 2 3 1 3 2 1 1 13 21 19
Peru 2 2 3 2 2 2 3 16 21 2.3
Panama 1 1 3 3 1 1 1 11 21 1.6
Uruguay 2 1 1 2 2 2 3 13 21 19
AVERAGE 1.64 | 136 | 2 | 245|164 | 145 ] 101 12 21 1.8




Criterion 1 2 3 4 5 6 7 | 819 |10|11|12| Total Possible | Average

Appeals

Brazil 2 1 1 3 1 1 9 18 L5
Chile 3 3 3 2 2 2 15 18 2.5
Colombia 1 1 2 1 1 1 7 18 1.2
Dominican Rep 2 1 3 3 1 2 12 18 2.0
Ecuador 1 2 1 2 1 1 8 18 13
Guatemala 2 2 3 3 2 2 14 18 2.3
Honduras 2 2 2 1 1 2 10 18 1.7
Mexico 2002 3 3 2 3 3 3 17 18 2.8
Nicaragua 2 1 2 2 1 2 10 18 17
Peru 2 2 2 1 1 2 10 18 1.7
Panama 1 1 1 1 1 1 18 1.0
Uruguay 1 2 1 2 1 2 9 18 L5
AVERAGE .82 [1.82] 2 | 191|136 182 1 18 1.8
Sanctions and Protections

Brazil 3 2 2 7 9 2.3
Chile 3 2 1 6 9 2.0
Colombia 2 1 1 4 9 13
Dominican Rep 1 1 1 3 9 1.0
Ecuador 3 3 1 7 9 2.3
Guatemala 2 1 1 4 9 1.3
Honduras 3 3 1 7 9 2.3
Mexico 2002 3 3 1 7 9 2.3
Nicaragua 2 2 1 5 9 1.7
Peru 2 2 1 5 9 1.7
Panama 2 3 1 6 9 2.0
Uruguay 2 2 1 5 9 1.7
AVERAGE 2.27 |2.09| 1 5 9 1.8




Total Score Total pts | Possible | Score
Brazil 62 105 1.8
Chile 91 117 23
Colombia 48 105 1.4
Dominican Rep 52 105 15
Ecuador 61 105 17
Guatemala 83 105 2.4
Honduras 76 117 19
Mexico 2002 104 17 2.7
Nicaragua 79 105 23
Peru 70 105 2.0
Panama 60 105 17
Uruguay 68 17 17
AVERAGE 72 109 2.0
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Definitions can be found in article 2. Information is defined, but public bodies are only
vaguely referred to in article 4 as “public organs and entities” and do not provide a
detailed list of included bodies.

Articles 3, 4 and 5 provide a fairly clear statement of purpose, but a statement of
maximum openness is missing. Article 4 (i) mandates a “transparent management,
providing ample availability to information”, but it is not clear what this means,
particularly as the same article asserts the secrecy of certain types of information and the
scope of the law is unclear.

No justification is needed to request information.

The law does not override existing secrecy provisions, but establishes a three-tier
classification system that seems to bolster the existing secrecy regime.

The law does not indicate its breadth, because there are no mentions of institutions. It
must be assumed that as a law regulating the constitution the law is broad.

There is no indication of what level of government ownership would render a business
enterprise open to access requests.

The same applies here as the last question.

There is no provision for an oversight body. Rather, it is the comptroller that is
responsible for the law.

Procedural Guarantees

The Brazilian law provides brief but clear procedures (Articles 8-12). One potential
problem is that a name must be given. Better practice laws mandate that contact details
are sufficient.

The law is reasonably user-friendly. Procedures are fairly clear, but there is no duty to
assist apart from helping users to transfer requests (Article 9 iii.).

There is no indication as to whether administrative silence can be interpreted as if a
request has been received.

Timeframes are moderately progressive: 20 days are given for fulfilling requests, with the
possible notified extension of 10 days (Article 9). There is no notification of intent,
however.

The law meets better practice standards with respect to providing notice and a “de facto or
de jure” explanation for why information has been refused (Article 9).

It is unclear what mediums are acceptable for a request to be made. Article 8 vaguely
states that requests may be lodged by “any legitimate means”, but “legitimate” is
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normative and may be interpreted differently among varying public bodies. Responses
may be received in various forms, including digitally (Article 9).

7. Article 10 stipulates that fees will be based only on “services and materials used”. The law
does not set out a more concrete fee structure.

Measures to Promote Openness

There is no oversight body to oversee, train and promote the law.

“Routine disclosure” is provided for by Articles 6 and 7. The obligations are moderate
to limited for newer disclosure laws. Article 6 ii) iii) and iv) provide for various types of
financial information, including contracts, bidding and expenses.

Article 35 makes vague reference to the obligation for each public entity to report, but
it does not make clear to whom, on what intervals, or a report should include.

Article 7 stipulates that each government entity should establish an office to deal with
access to information requests and several general duties are laid out. But no
designated liaison or officers are established.

Exceptions

Appeals

Article 19 provides for vague harm tests, but the levels of harm are high and lack
standardization.

No public interest override tests are provided for.
A severability clause is incorporated into Article 5 paragraph 2.

The three-tier system of top secret, secret and reserved represent, respectively, 25, 15
and 5 years. This system and these timeframes are unorthodox.

The law fails to protect legally privileged information, and commercial advantage,
both of which are typically incorporated into better practice laws. Article 5 i) also
excludes from access regimes research relating to scientific or technological
innovations. This is a blanket exception that should be qualified. It also mandates that
information will be classified in relation to the documents to which it pertains.
Information should be classified based on grounded exceptions.

Article 26 mandates that information be treated in such a way as to protect the
interests of honor and image. These are very general and normative concepts that
should not be included in the law. The classification of documents based on their
relation to others is also a very general loophole for non-disclosure.

Article 27 prohibits the reservation of information pertaining to human rights abuses
or ongoing investigations.



1. A limited internal appeal to a “higher authority” is available through article 12 of the
law.

2. There is no mention of the process to file an appeal.
3. Timeframes are unspecified.
4. There is no need to justify the filing of a complaint (Articles 13-14)

5. There is no mention as to the burden of proof or the grounds for upholding or denying
an appeal.

6. Once an internal appeal has been denied, and the denial has been appealed to the
comptroller (there is no detail on this process), there is no further recourse referred to.

Sanctions and Protections

1. Offences fall within better practice standards (Articles 27-29), including sanctions for
obstructing access to information.

2. Sanctions are within better practice in terms of within degree, but they do not address
issues such as repeat offenders.

3. The Brazilian law does provide for whistleblower protection, but it does not call for the
protection of those who mistakenly disclose classified information under good faith.

Al i PATUET C 7O0EOQCOAT ! OOAOCOI AT O AI O #EEI Ab
Access to Public Information (August, 2008):

1A

Scope

1. Articles 1to 5 lay out the purview of the law, but definitions are not made explicit and are
rather vague. Articles 4 and 10 provide an encompassing definition of information, but not
a specific, directed definition. Article 2 does adequately define which public bodies are
subject to the law.

2. Toby Mendel points out that there is no statement of purpose or objectives, even though
Articles 4 and 5 do broach elements of the law’s scope. Article 11 does line out a series of
principles, but the principle of maximum disclosure is compromised not only by the law’s
application exclusively to the “administration”, but also because access rights are two-
tiered. Some public bodies are open to detailed access requests, and some entities, like the
attorney general’s office, the comptroller and the central bank, are subject to only partial
requests.

3. No Justification is needed to make a request.



4. Secrecy laws are maintained, and they are specifically singled-out as not being subject to
information requests. As Mendel asserts, secrecy should be upheld in the exceptions,
rather than a statement of a priori secrecy in the first chapter of the law.

5. The law only applies to the executive (albeit at all levels of government), but the system is
a two-tiered one, with some public bodies being open to detailed access requests, and
some entities, like the attorney general’s office, the comptroller and the central bank,
subject to only partial requests. See Mendel 2009.

6. Public corporations are not included in the body of the law, and access to these entities is
available only if the government owns more than 50 percent of the corporation. This is a
very high threshold and will render Chile’s copper producing firms off-limits for the law,
even though they are the largest single contributors to the country’s GDP.

7. The two-tiered system provides for partial access to institutions such as the Central Bank
and the Comptroller, but the law makes no mention of universities, colleges or electoral
commissions.

8. The Transparency Council's Powers are substantial, as laid out in art.33. They include
supervising compliance and implementation, promoting the law, training administrators
and making recommendations to the president and parliament, among others.

9. Appointed by president, approved by a two-thirds vote in the Senate—art.36

10. Art. 36 specifies who can be appointed, and partly because the budget is quite small ($2
million US), commissioners are not full-time but part time, making their work more
difficult and compromising the efficacy of the Council.

1. The Transparency Council is autonomous (art.31). Article 44 describes its funding, which,
as part of the national budget, must be vetted by parliament. Article 41 and 42 provide the
Council with direct say in its affairs, and access to the President and parliament. This is a
good indication, but not explicit, that the Council has say in its budget.

12. Article 31 provides the institution with full autonomy.

Procedural Guarantees

1. Procedures to request information are sufficiently well defined in articles 12 through 14.

2. Article 12 spells out clear procedures for requests, and if a mistake should be made on the
request, the public body must notify the principal within 5 days. Requests must also be
transferred to the “competent body” when the government body in question does not
possess the information (Art. 13). However, there is no assistance spelled out for the
illiterate or disabled, and requests cannot be made orally.

3. There is no duty for the public body to acknowledge receipt of the request.
4. Timeframes for responses are all within better practice (Art. 14).

5. An explanation of why the information has not been granted is necessary (Art. 16).



6. Article 17 stipulates that the requester can specify what form of communication they will
prefer, but public bodies will respond within the “possible”.

7. Fee obligations, stipulated in Articles 11 and 18, fall within better practice. However,
Mendel (2009) suggests that a fee table should have been included.

Duty to Publish and Promote Openness

1. Specified in Article 33—the Transparency Council trains, disseminates and promotes.

2. Article 7 sets out the main duties to publish, which are substantial.

3. Public bodies are required to report to the Transparency Council.

4. Article g stipulates that their will effectively be authorities in each public body.
Exceptions

1. Harm tests are not provided for.

2. Public Interest Override tests are not provided for.

3. They state the principle of “divisibility” in Article 11, which appears to be equivalent to
severability.

4. Article 22 stipulates that reserve periods are for five years and can be extended for an
additional five. These are within better practice. No word is given on time limits for
secrecy laws, which are laws enacted with a two-thirds qualified quorum.

5. There are a few problems, here, as articulated by Mendel (2009). Article 20 leaves too
much leeway for interpretation (e.g. “rights”). “National Interest” is also a very generic
exception that may provide officials with wiggle room to flout the law.

6. Mainly, the inclusion of “national interest” affords the possibility of ambivalent
interpretation.

7. It is not prohibited to reserve information on human rights abuses.

Appeals

1. The Transparency Council possesses specific obligations to resolve appeals.

2. Articles 8 and 24 set out clear procedure and a few instances of assistance that may be
provided.

3. Timeframes for appeal are within better practice.

4. Justifications for appeal are quite narrow (Mendel 2009). For example, there are no
grounds for complaint if information is provided late. Likewise, if excessive fees are
charged there is no provision for complaint.



5. The burden of proof is on government and grounds for upholding or rejecting appeals
appear to be within better practice.

6. Appeals againstthe4 OAT OD A O A1 sMddisichd nQy bA ladgedl with the Court of
appeals. This process is within better practice. A limiting statute, however, stipulates that
a Council decision to reject an appeal cannot be accessed by the public (Art. 26). As
Mendel (2009) points out, the Council should be open to the same requests as any other
public body.

Protections and Sanctions

1. Administrative offenses against the statutes or principles of the law fall within better
practice.

2. They appear to be in line with international standards, except for the two-tier system,
where different two different scopes of offenses and sanctions are applied to common
officials on the one hand, and heads of departments on the other. This provision is
discriminatory in that there should be no reason for anyone to be treated differently
(Mendel 2009).

3. No protections are provided for whistleblowers or good faith disclosures.
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1985 on the Publicity of Public Acts and Official Documents’

Scope

1. No definitions are provided. As Toby Mendel (2009) notes, not even a definition of
“information” is included in the law.

2. The Colombian law does not state its purpose and indeed, the first part of the law is
focused on “publishing” the acts and resolutions of government rather than on stating
principles of access to information more generally conceived. The second chapter deals
specifically with access.

3. The law extends to everyone (Art. 27). A stated motive for seeking information is
unnecessary.

4. The law suggests that secrecy is preserved in other laws (Art.12).

5. The law describes those government bodies open to access in Article 14, which constitute
all executive branch dependencies at all levels of government.

" The law is supplemented by the Law 594 of 2000 (Archives Law), where better definitions of “public
record” and “information” can be found.



6.

7.
8.

The law specifies that companies where government ownership is above 50 percent will be
subject to access requests (Art. 14). This is a high threshold and no mention is made of
private companies that take on government contracts.

Autonomous institutions, such as the Central Bank, are not incorporated into the law.

The law provides for no oversight authority. The Comptroller is apparently the overseer of
the law (Art. 14). Article 15 at least specifies the responsible authority within each public
body.

Procedural Guarantees

Procedures are only weakly outlined. As stated, Article 15 at least points to a competent
authority for addressing access requests. But otherwise, no procedures are established.
Mendel (2009) affirms that the Administrative Code and associated jurisprudence contain
relevant procedures for petitioning public bodies.

The process is not particularly user-friendly: procedures are few; no provisions are made
for the disabled or illiterate; transfers of requests go unaddressed in the law; and mediums
for requesting and receiving information are lacking.

Silence is taken to mean that the request has been approved (Art. 25).

Ten days are allotted for a response. If this deadline is not met, it is assumed the request
has been approved and three more days are given to meet the requester’s needs. These are
tight response times. A longer justified extension would help to deal with more difficult
requests.

Article 25 states that some notification must be given. Article 21 simply states that denials

)«

must be “motivated”, grounded in legality to show the information’s “reserved character”.

The mediums for requests and responses go unspecified. However, Article 15 does deal
with the reproduction of documents and “consulting” them in person.

No fee schedule is provided and details are slightly confusing as well unorthodox. Article
17 mandates that charges will be imposed when the number of copies are numerous.
Although vague, this seems to imply that smaller requests may be freely provided. The
competent authority sets the price, which may not exceed the cost of reproduction. Article
18 specifies that if the requester deems this price too high, the competent authority may
appoint the location for copies to be made. No fee waivers are mentioned.

Duty to Publish and Promote Openness

1.

No central authority is provided for, nor are there any training, education or promotion
obligations.

The requirement to publish information on public bodies is substantial, with 11 articles
devoted to the subject matter. Unfortunately, most of the information has to do with
governance, acts, resolutions and internal processes and constitutions, as opposed to
items relevant to following the money trail: budgets, real expenditures, project costs, and
salaries. The law does mention contracts, however. Mendel (2009) also notes that the law



3.

4.

does not specifically provide for electronic dissemination. However, since 2002 the
government has taken steps towards filling this gap.

Reporting obligations are unaddressed in the law.

No information officers or liaisons are listed.

Exceptions

1.

Harm Tests are not provided for.

2. Public Interest Overrides are not provided for.

3. Article 19 provides for a limited severability clause, but no clause stands on its own within
the law.

4. Reserve periods are not defined in the law. Ultimate reserve periods are of 30 years. They
are not included within the access to information law, however, but instead in Article 288
of law 594 of 2000.

5. Exceptions are not listed in the text, deferring to other laws instead. However, a few
provisions that limit the scope of exceptions are made within this law: administrative
investigations are not to be made confidential; and confidentiality will not apply when
government officials need information for their work.

6. Given that few if any exceptions are listed, the law receives low marks for its limitation of
general exceptions.

7. No clause stipulates that human rights offenses shall be open to access requests.

Appeals

1. No such oversight or appeal body exists. The appeals section of the law consists of only
one article (21). Appeals are handled by the Court of Administrative Disputes within the
jurisdiction where the documents are found.

2. Timeframes for handling a case are within ten days from the date of information denial.

3. Filing a complaint or appeal goes unaddressed in the law.

4. Recourses for denied a denied appeal can be assumed to go through the court system. But
they are not addressed.

5. No mention of investigating complaints is made.

6. The law can clearly not be deemed user-friendly in regards to appeals.

7. It is not clear where the burden of proof lies.

8. Grounds for rejecting an appeal are not specified.



Sanctions and Protections

1.

Article 29 states that non-compliance or infringement of any of the provisions listed in the
law will be considered “bad conduct”.

As per Article 29, non-compliance will be punished, but it is not clear how. Article 25
further specifies that an official will be removed from his or her post for breaching
timeframes. Sanctions lack detail. Removal of an official is a harsh sanction, but may
considerably bolster compliance.

No provisions are made for whistleblowers or good faith disclosures.

Scope
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General Law on Free Access to Public Information, no.200-04 (2004)

The law does not include a comprehensive set of definitions, though it does define
information subject to disclosure (Art. 2) and the public bodies regimented to the law. The
definition of information, however, includes a conditioning element that strongly implies
secrecy: information can be given out if it has “ends or objectives of a public nature”.

The preamble is an impressive statement of intent, with reference made to treaties and
informational considerations in the constitution. Article 1 declares that all have the right
to request and receive “complete, truthful, adequate and timely information”. “Truthful”
may be a minor sticking point. At the same time, the statement of maximum disclosure is
diminished by the long list of exceptions. As Toby Mendel (2009) notes, the scope of the
law is diminished by the aforementioned statement in Article 2. Similarly narrow language
is attached to institutions: access will be given to the legislature and judiciary in so far as
their “administrative activities” (Art 1(g and h)). These add potential for requests to be
handled in a manner which will limit access to information.

Article 1 affirms the universal application of the law. Article 7(d) states that in requesting
information, one must write down one’s motivation for seeking information. This
requirement is unacceptable for an access to public information law.

The law does not provide for severability of information.

Access to Information is not regimented into the constitution, but the law itself (Art. 1)
provides for broad coverage: all three branches, and municipal organs. This coverage is
subject to the limitations discussed in number 2.

Public enterprises that are “the property of the state” (Art. 1(d)) and part state ownership
(Art. 1(e)) fall under the measure, but no threshold is set. Contracts do form part of the
disclosure obligations.

Autonomous and decentralized institutions are regimented to the law (Art. 1(b)).

The law creates no oversight authority.

A
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Procedural Guarantees

1. Article 7 details the procedure for submitting a request. It would fit better practice, if it
were not for the obligation to declare one’s motives for seeking information. Article 7(3)
states that a rejection must be submitted in writing within five days. It is not stated that
the public organ must state grounds for rejection.

2. The process appears to be moderately user-friendly, with the important caveat that one
has to divulge one’s motives for seeking information. Although no provisions appear to be
made for the disabled or illiterate, it is stated that the citizen can “count on the support of
the corresponding office of the administrative organ” (Art.7(1)). Article 7(2) details that
this support includes sending requests on to the relevant public bodies if records on hand
do not speak to the request. Information can also be sent to the applicant in a number of
different mediums.

3. It can be considered a sanctionable offense to not respond to a request within the time
allotted, but the law is silent in so far as citizens can assume a request is being processed
without acknowledgment.

4. Assigned are 15 working days to fulfill requests, with a possible extension of 10 days if
communicated to the applicant during the initial 15 day period. These limits are well
within better practice.

5. Rejections are to be sent out within 5 days of the decision. Article 26 establishes that
denials must be grounded in exceptions of “reserve or confidentiality”.

6. Mediums for request must be in writing; however, mediums for response are well within
better practice, including telephone, fax, mail email, among others.

7. The provisions for fees in Articles 14 and 15 are contradictory. Article 14 posits only the
cost of reproduction; Article 15 makes it possible for public bodies to charge a search fee.
Charging search fees falls well outside of international standards.

Duty to Publish and Promote Openness

1. No central authority is appointed to promote the law; moreover, there are no information
officers assigned to train and promote compliance within public bodies.

2. There is a broad obligation to publish in Articles 3, 5, 7(4) and 23-25. However, much of
this information does not lead to the money trail; in other words, it says little about how
public resources are spent (i.e. budgets and expenditures). Moreover, Article 26 places a
caveat on obligations to publish information by listing various general conditions under
which publishing information should be avoided.

3. No reporting requirements are included in the law.

4. No information officers or liaison units are provided for in the law.

Exceptions



7.

No harm tests are included in the law.
Likewise for a public interest override: none is included in the law.
No severability provision is established.

Timeframes appear to be very progressive at 5 years. Information is then released.
However, this time period may be overridden by provisions in other laws, since the access
law does not override other secrecy provisions. According to the law, the ultimate
classification period is 5 years.

Many of the exceptions are highly unorthodox and several, overly broad. For example,
“information the disclosure of which could risk public health and safety, the environment
or public interests in general”; or, “information classified as confidential to protect
strategic or scientific, technological, communication, industrial or financial projects,
where disclosure may hurt national interest”.

As Toby Mendel (2009) rightly points out, several exceptions use language which is
inherently ambiguous: “public measures”, “national interests” and the “public interest in
general”.

There is no duty to disclose information pertinent to human rights investigations.

Appeals

There is no oversight body to hear appeals, however, there is an internal appeal
mechanism.

The internal appeal provides no detail and the appeal process for the court system
involves two court systems, the administrative courts system and the superior court
system. The application of one or the other is unclear.

Upon a denied request, the public body can be appealed, with apparently no time
restrictions. If the appeal is denied, one has 15 days to petition the Superior Administrative
Court. These fall within better practice timeframes.

Article 16 states that if the applicant is “hindered” an appeal may be lodged. Article 29
states that if a request has not been answered within the mandated timeframe, one may
seek redress from the Court of Administrative Litigation.

No grounds are given for rejecting or upholding an appeal.

No recourses are listed, except for the court system.

Sanctions:

1.

Article g establishes that breaching time limits will constitute a “severe fault”. As does any
action that “hinders” access. These are unspecific criteria for sanctioning.



2. Article 10 details that the sanctions for breaching time limits will be punished as an
offense within the administrative code. Article 30 provides imprisonment for 6 months to
2 years and a ban on being a civil servant for 5 years if access is arbitrarily denied or
hindered. These last sanctions are too harsh for international standards.

3. No protection for whistleblowers or good faith disclosures are given in the law.
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Transparency and Access to Information, no. 27806 (2004)

Scope:

1. The law defined information in Article 5 and Articles 1 and 2 define the scope of the law.
There is no specific section on definitions.

2. Articles 1, 2 and 4, including the law’s preamble, all make for a solid interpretation of the
law’s democratizing intent and maximum disclosure.

3. Article 2 points out that the law is for “persons” and Article 4(a) specifies that information
belongs to citizens, but no specific reference is made to exactly who can request or
whether one requires a reason to solicit.

4. The law defers to other secrecy laws (Art. 17).

5. Article 3 establishes the breadth of the law, which extends to all three branches (all public
bodies listed in Article 118 of the 1998 constitution [which has since been replaced by the
2008 constitution]), and even to (e) “corporations, foundations and NGOs” when their
“function is public”. This last provision exceeds the scope of better practice laws and opens
up these entities to possible government meddling.

6. Article 3(e) (refer to number 5.) mentions that corporations are included under the law,
but no threshold ownership levels established. Article 7 (i) refers to contract, concessions
and other items of financial interest.

7. The law defers to the Article 18 of the Constitution. Autonomous institutions are
included under this article, provision (4).

8. Article 11 establishes that the Public Defender’s Office is to act as the oversight body to
“promote, monitor and guarantee”, although this oversight body is not independent and
nor is its sole responsibility the RTI law. The Public Defender is “administratively,
economically and financially®” independent from the judiciary and provides for the poor
who have no access to legal representation. Its director is ostensibly appointed by the
executive (the 2008 constitution does not specify), serves for 6 years, and reports annually
to Congress.

® Article 191 of Ecuador’s 2008 Constitution.



Procedural Guarantees:

1. As Toby Mendel (2009) notes, the Ecuadorian law is short on procedural detail. Requests
and responses are insufficiently detailed.

2. The process is not particularly user friendly: requests must be submitted in writing “in the
presence of the institution’s official” (Art. 19). Response times are short, at 10 days with a
forewarned 5 day extension. But there is no provision for the disabled or illiterate, which is
a fairly significant percentage of the population in Ecuador (illiterates reportedly represent
around g percent of the population).

3. No provision is established for acknowledging requests.

4. Timelines are on the short side of better practice, and no reason is needed to obtain an
extension.

5. There is no explicit process for denying information.

6. The mediums are very limited: requesters must submit in writing; possible mediums
available for responses go undefined.

7. Article 4(b) establishes that information shall be free “as a general rule”, except for the
costs of reproduction, although no fee schedule or further information is provided. The “as
a general rule” appears to provide an unnecessary loophole, and may imply secrecy.

Duty to Publish and Promote Openness:

1. Although the Public Defender presides over the law and is listed as “promoting” the
law in Article 11, its listed responsibilities omit a leadership role in publishing and
promoting openness. The National Archives System is responsible for training

2. The law mandates substantial obligations to publish important budgeting details,
salaries, contracts, expenses and even more specific information for different public
bodies. Political parties are also required to publish annual reports that detail their
expenses.

3. All public bodies must report to the Public Defender annually, including detailed
information about requests. The Public Defender, in turn, must report to Congress
every six months, detailing its indices of classified and reserved information, as per
Article 1. Article 12 mandates that all public bodies must annually report indices of
reserved and classified material, “details” of requests and responses over the past year
and a general report on compliance.

4. No information officers or liaisons are provided for.
Exceptions:

1. No harm tests are provided for, as exceptions are minimal and the law defers instead to
the standing regime of secrecy and confidentiality laws.

2. No Public Interest Override exists.



No provision is made for severability.

General classification is limited to 15 years, a long period compared to better practice laws.
Timelines can be extended, apparently without limit. Congress can issue a two-thirds vote,
however, to declassify specific documents. There is no mention of an ultimate de-
classification timeline.

Listed exceptions are extremely limited, with only four listed exceptions; all four refer to
military and intelligence matters. Exceptions are regimented to other laws, preserving the
existing secrecy regime. Article 18 does provide that all public bodies have to keep lists of
all classified items.

Given that there are so few exceptions listed, there is little ambivalence. However, one of
the exceptions prohibits accessing information relating to the budget for defense. As Toby
Mendel (2009) points out, this exception is problematical and should be subject to a
public interest override. One might imagine this opaque defense budget being a conduit
for embezzlement or corrupt contracts.

Article 6 makes a vague reference to the impermissibility of invoking reserved information
pertaining to the “violation of [...] right of people who are established in the constitution.
Article 18 (2) of the 2008 constitution also prohibits the reserve of information pertaining
to human rights abuses.

Appeals:

5.
6.

Neither an independent appeal body exists, nor does an applicant have right to an internal
appeal.

Appeals may be heard by the constitutional court. The court will receive the case within
48 hours of the applicant’s denial by a public body. The judge will review the case in a
public hearing the same day the appeal is made and provide a decision within two days. If
the decision is positive, the information must be handed over to the judge within 8 days. If
negative, a further appeal can be lodged within three days of the decision, and will be
decided within 9o days of the hearing. These timeframes are reasonably punctual.

Timeframes do not apply.

As described in number 2. (two), appeals to the court’s decision can be lodged within 3
days of the negative decision and must be resolved within go days. These meet basic
international standards. Article 13 stipulates that applicant may appeal to the Public
Defender’s office with complaints, although the process and possible repercussions of
such a process are not entirely clear.

Defers to the courts, thus grounds for rejecting an appeal will be decided in court.

There are no mentions made of denied appeals.

Sanctions and Protections:




1. Articles 10, 18, 21 and 23 make it clear that sanction will be applied to those who do not
comply with the law. The offenses match those of better practice: partially or wholly
denied, altered or falsified information. “Hiding” information should have been included
in the list, even though this may also be considered a form of denial.

2. Sanctions are graded, and matched with the severity of fault. Penalties include docking
one month’s pay, suspension from duties for one month or being removed completely
from one’s post. Grounds appear to be within better practice, except for the fact that good
will disclosures are treated the same as bad will disclosures.

3. There is no protection for whistleblowers or good faith disclosures.

Accompanying Written Assessment foO ' OAOAT A1 A§ O
Law on Access to Public Information, no.57-08 (September 2008

Scope:

1. Definitions appear to be in order (Art. 9), including a comprehensive list of the public
bodies that will be regimented to the law (Art.6). It is especially useful that the law defines
“national security,” which may help prevent conflicts over information pertaining to
human rights abuses.

2. Articles 1-3 set out a list of principals, including reference to “maximum publicity.” The
law also applies to all government entities.

3. Article 5 makes clear that the law is open to everyone.
4. The law does not override other secrecy laws.
5. The law is very broad, covering all branches and public bodies.

6. According to the definition of the law’s scope in Article 6, provision 28-32, government
owned corporations are open to access requests. But the law is too broad on this point,
and includes all “entities|...] that have as income, totally or partially, resources, subsidies
or support from the state.” Furthermore, provision 31 regiments all businesses that
receives “permits, licenses, concessions or any other contractual form[...]from the state.”
These definitions are too broad and may provide many businesses with a disincentive to
do business with the state. Moreover, it may amount to a way of intervening in media
affairs. Because all media receive government advertising, media may have to open their
information to the public, much like Argentina’s ill-fated law proposal of 2004-2005 that
never passed.

7. Autonomous institutions are subject to the law.



8. No oversight body exists. All access to information liaisons within the public
administration must report to the Attorney General on Human Rights (Procurador de
Derechos Humanos).

Procedural Guarantees

1. Requests and responses are clearly articulated (Articles 20, 38 and 39), as are handlers of
the request and time limits (Articles 42, 43, 45); information “information units” are
available in each public body (Article 19).

2. The system is relatively user friendly, and promises to be more so when an electronic
request systems comes into being (Article 39). However, there are no systems put into
place for the disabled and illiterate, two constituencies of some size in Guatemala.
Moreover, requests must be remedied within the assigned timeframe (Art.39), or else
information is denied. The law also does not mandate the duty for government bodies to
transfer requests from one public body to another.

3. Yes, Article 44 stipulates that it is government’s responsibility to provide a positive receipt
of a request.

4. These are very ambitious timelines: 10 days to respond to a request, with the possibility of
a 10 day extension, given that the requester is notified in writing two days before the end
of the 10 day period. If the information is not disclosed by this last date, it will be provided
within 10 days at no charge. Beyond this period, government assumes criminal
responsibility.

5. Articles 42, 22 and 20 mandate that a reason, grounded in law, be provided when
information is denied.

6. Requests may be submitted in various manners (Art. 38), and information will be
provided, when possible, in the form desired. However, Article 18 allows applicants to
make material out of government offices to make copies of it. This is extremely negative,
because it not only makes loss, damage or theft very likely, but it also may provide
government with the excuse that “the information has been lost/stolen by a requester.”
Denials of non-existence, are, after all, the most common type of denial.

7. As per article 18, information can be consulted for free, and if reproduced, government
cannot charge any more than market value.

Measures to Promote Openness

1. No central authority exists to ensure the proactive publication and reporting of individual
government bodies, though the duty to promote openness is considerable.

2. The measures to proactively publish information are vast and sweeping. But as Toby
Mendel (2009) notes, “it will be challenging for all public bodies to achieve these
impressive results within the 180 days allocated by the Law (Article 68)”.

3. The Attoney General for Human Rights will be required to present recommendations as
well as a compilation of requests and responses to Congress.



4. The law does require the establishment of “information units”.
Exceptions

1. A clear harm test does not exist. However, many individual exceptions are subject to such
tests.

2. The same goes for public interest overrides. Many individual exceptions are subject to
such tests.

3. Article 22 appears to stipulate severability.
4. 7 years for reserve, possible extension of 5 for a maximum of 12 years.

5. Two major problems exist: the first is that an entire catalogue of laws (spelled out in
Article 22) are not subject to access or this law’s list of exceptions. The second is that all
personal information is excluded from the reach of the law. This information should be
put to a harm test (Mendel 2009) and public interest test, but instead, a blanket ban on
personal information is established. Officials may also interpret this broadly, to include
information in which public officials are referred to.

6. The ambivalence is precisely in two issues. First, the law prohibits the release of
information that damages the “financial, economic or monetary stability of the country.”
“Financial” is sufficient. “Economic” may be interpreted more broadly. The most
ambivalent feature, however, is the blanket ban on personal information. How might this
effect the regime of exceptions?

7. Article 24 provides that information pertaining to human rights investigations cannot be
reserved.

Appeals

1. The first appeal body is the “highest authority” (Art. 54) within the public body that
denied information. If this authority cannot rectify the appeal, the applicant must use the
courts. At least there is one step before the courts, which are time consuming, costly and
perhaps even political in Guatemala.

2. The procedure for filing appeals is relatively user-friendly. The applicant has 15 days to
make an appeal, and must provide a list of information (Art. 54, 55, 57).

3. Timeframes include the 15 days to file an appeal and then 5 days to resolve the appeal (Art.
57 and 58).

4. Articles 54 and 55 stipulate the reasons why an appeal may be lodged. These meet better
practice international standards.

5. No grounds for rejecting an appeal are mentioned, although the grounds for rejecting an
appeal must at least be public (Art. 58).

6. Rejected appeals may be challenged through the court system (Art. 60).



Sanctions and Protections

Articles 64 to 67 spell out what are considered offenses, which harsher than what is
normal in better practice laws.

Sanctions are far too severe for bad and good faith disclosures, as well as the sale, denial,
destruction or concealment of information. Fines are very large, starting at just above
US$6000, and jail time is possible for relatively minor offences. As Toby Mendel points out
(2009), there should be a gentler fine system, especially during the implementation phase.

No protection exists for whistleblowers or good faith disclosures.

Scope

Accompanying Written Assessment of Honduras’ Ley de Transparencia y
Acceso a la Informacion Publica no. 170 (2006)

Article 3 lays out a comprehensive list of definitions. However, Toby Mendel (2009) notes
that the definition of information is overly broad and does not include classified
information.

The preamble addresses the spirit of the law, including the basic principle of disclosure
and the responsibility of government officials with respect to public information. Articles
1, 2 and the definitions in Article 3 (except for the issue referred to above) provide a strong
statement in favor of disclosure.

The law is unclear on this point, but most of the time the right to request refers to citizens
rather than anyone, national or foreigner. This limitation falls outside of better practice.
Article 20 specifically states that no justifications are needed.

The system maintains the existing secrecy regime.

Article 3 (4) lays out obligated public bodies, which include all three branches of
government, NGOs, development agencies and all people “who receive or administer
funds, whatever be their origin”. As Mendel suggests (2009), this definition is perhaps
overly broad. It may provide government or other entities with an excuse to meddle in the
affairs of individuals, businesses or organizations that receive relatively few funds from the
state. A second problem resides in the definition of information. Mendel notes that
previously classified information is excepted from the law. Classified information is
referred to several times within the first few articles of the law. Better practice laws
typically define accessible information broadly in the beginning of the law, later excepting
categories in the relevant “exceptions section”. This way, Mendel claims, it is less probable
that information will be erroneously classified. A third problem, are conflicting Articles
3(5) and 39, the latter of which suggests the law will apply to information created after it
begins operating. This would effectively block access to older information.



6. There is no specific mention of public or semi-public companies. One is left to assume
from the broad definition referred to in number 5., that any companies receiving funds
from the state would be included under the law. Article 7 does mandate that institutions
divulge contracts, concessions and other financial information.

7. Article 3(4) includes autonomous government institutions within the purview of the law.
Universities are not mentioned.

8. The oversight body, the Institute for Access to Information, incorporates a wide
assortment of functions, including hearing appeals, promotion, oversight and sanctioning,
training, establishing instruction for classification, reporting and abetting the
implementation and compliance of the access, habeas data, and archives laws.

9. Each of the following institutions proposes two candidates for commissioner: the
President, Attorney General, Human Rights Commissioner, the National Forum on
Convergence’, and the Accounts Tribunal™. Congress chooses three from these ten
candidates, approves them by a two-thirds vote and appoints the president of the council
from among the three. This process is problematical: with so many authorities proposing
names, the event may polarize and politicize what should be a purely technical and
procedural matter of appointing and approving competent authorities. Moreover, there is
no established system for removing commissioners.

10. One must be older than 35 years old, Honduran, without a criminal record, have more
than 10 years professional, public and academic experience and possess recognized
“honor” and a university degree. These criteria do not exclude politicians of partisan
allegiances, and thus fall short of better practices.

1. Article 36 specifies that the general budget will include operating funds, which effectively
implies some degree of congressional oversight.

12. The institute is endowed with “operative, decisional and budgetary autonomy” (Art.8), but
no formal independence.

Procedural Guarantees

1. The procedural section is very short and lacks details. It is not clear what information
should be included in a request apart from the information the applicant is seeking
(Art.20). And it is not clear if there is someone specifically assigned to handle requests and
responses.

2. The process appears user-friendly, but the lack of detail provides little reassurance. No
accommodation is given for the disabled or illiterate. Article 22 includes a peculiar
provision for journalists, where officials are obliged to provide “protection and support”
for journalists in the “exercise of their profession”.

3. There is no indication that silence means a request has been received.

A government created forum, composed of members of civil society.
* Tribunal Superior de Cuentas



7.

Timeframes are within better practice. Ten days are provided for requests and this period
can be extended for 10 more days, but apparently without written notice. This is a serious
shortcoming.

Article 21 mandates that when a request is denied, reasons must be given, but no grounds
for rejection accompany this directive.

Requests can be made in writing or by email. Responses may take a host of formats,
including fax and even postage.

Article 15 mandates fees only for reproduction, but no fee schedule or limits are provided.

Duty to Publish and Promote Openness

3.

The Institute for Access to Information provides substantial stated powers to publish and
promote access to information. Article 13 provides for a number of general and specific
duties to publish.

Some of the more promising duties to publish in Article 13 include the salaries of officials
(7), contracts and concessions and bidding processes (9). However, the requirements to
publish financial information, such as budgets and program costs are rather limited. Most
requirements to publish involve only activities and resolutions. Nevertheless, the
requirement that a National Public Information System (Art. 12) be established for ease of
access promises to generate common standards lacking in other countries.

Within better practice: the Institute for Access to Information reports every semester to
Congress. Public bodies report annually to the Institute.

The definitions, Article 4, provide for an information officer to be appointed within each
public body.

Exceptions

Most exceptions are subject to a harm test.

There is no public interest override. As Toby Mendel (2009) points out, Article 17
effectively establishes a reverse override that may provide a loophole for reserving
information.

There is no severability provision included in the law.

Timeframes are a reasonable 10 years, with the possibility of limited extension by judicial
order. No strict time periods for extension are noted. No absolute threshold for reserve
periods is established.

There are some serious shortcomings within the list of exceptions. Toby Mendel (2009)
points to a rather odd exception pertaining to humanitarian aid. As this expert correctly
asserts, a country that receives as much aid as Honduras (e.g. Hurricane Mitch) should
definitely be required to open its books. Perhaps more importantly, critical exceptions are
missing, such as legal privilege, national security and internal deliberative processes.
Article 16(4) is another peculiar provision that mandates the protection of confidential



journalistic sources of information. This is controversial, because it is difficult to judge
where such information begins and stops.

6. In addition to the above journalistic exception, the most glaringly general loophole is the
reverse public interest test in Article 17. It effectively means that information will be
safeguarded from public view if it is likely to cause harm, even though the public interest
may be greater than the harm to be caused.

7. No provision permits access to information relevant to the investigation of human rights
abuses.

Appeals

1. The Institute for Access to Information may hear an appeal, but if access remains denied,
the only way to contest the Institute’s decision is to do so on the basis of the
Constitutional Justice Law.

2. The procedure is unclear, with different pieces of the procedure scattered among several
of the law’s articles. Article 54 provides a very elaborate list of information that requesters
must include in order to submit an appeal.

3. Ten days are given to resolve an appeal. This timeframe is rather hurried.

4. The grounds for filing a complaint or appeal are limited. Toby Mendel points to the
incapacity of appeals to be filed on the grounds that, for example, fees are prohibitive or
the medium by which the information is conveyed does not meet with satisfaction.

5. Grounds for rejecting an appeal should be in Article 56, “Resolution of the Recourse of
Revision”, but they do not appear to have been included.

6. A second appeal to the Institute for Access to Information can be made (Art. 58), but only
if the causes of the original denial have changed. These are prohibitively narrow grounds
for re-appealing. Moreover, the law does not explicitly provide for a recourse to the courts.

Sanctions and Protections

1. Offences are outlined in Article 27 and fall within better practice.

2. Punishments are outlined in Article 28 and for the most part fall within better practice.
Fines range from half to 50 minimum wage days. Criminal breaches are submitted to the
penal code.

3. No protection for whistleblowers or good faith disclosures exists.

AGOGI AT O 11 -AGEATSEO &AA

O\
O\

I AAT I PATUET C 70EOOAT 1




Access to Public Governmental Information (2002)

Scope
1. Clear definitions can be found in Article 3.

2. Articles 1, 2, 4 and spell out the purpose and democratizing ambitions of the law, and
Article 6 makes the spirit of the law manifest by insisting that “interpretations should
favor the principle of publicity”.

3. Anyone can make a request.

4. The bill overrides other secrecy laws. Article 7 states that all information must be kept
accessible with the “exception of reserved or confidential information detailed in this law”.
Unfortunately, one of these exceptions appears to be the existing secrecy regime, referred
to in Article 14. Fortunately, the IFAI possesses the power to review state secrets, which
thus mollifies the state’s ability to generate a greater secrecy infrastructure.

5. The law in 2002 only applied to the executive and autonomous institutions, but would be
extended in 2007 to regiment all branches and levels of government.

6. No specific mention is made about publicly owned companies, but they are ostensibly
included under the law, in article 3, under the reference “any other federal entity.”
Business transactions with government can also be accessed by lodging requests directly
with the government department or agency in question. It is unfortunate, however, that
threshold percentages for ownership are not defined to determine what is public and what
is private. Given that the pro-business National Action Party elaborated the base
document that eventually became law, this omission should not come off as entirely
surprising.

7. Autonomous institutions are included in Article 3.
8. The IFAI is probably the most powerful oversight body of its kind anywhere.

9. Appointed by the president, liable to the “French Guillotine”: veto by a simple majority in
the Senate. This is effectively greater to or equal to a two-thirds approval, given that
vetoing holds greater risks for legislators.

10. The criteria for selecting appointees meet better practice.

1. Article 37, provision 18 mandates that the IFAI prepare and submit its own budget to the
Secretary of Finance. The budget therefore has a higher degree of insulation: it cannot be
manipulated by the executive, but instead has to be approved directly by Congress. The
institute is technically autonomous, although not constitutionally so.

12. “Operational, budgetary and decisional autonomy”: Article 33. This does not signify full
constitutional autonomy.

Procedural Guarantees




The law defines what information a request must have (Art. 40); and if this information is
wanting, the authority has 10 days to notify the applicant. It is stated that “liaisons” within
each public body will help applicants make requests. Article 43 makes clear what a
response entails.

Applicants make a request in writing or electronically through the SISI*! electronic filing
system. As mentioned, liaisons may provide assistance, including referral advice if the
information is not found within that public body.

Article 53 constitutes the famous “positiva ficta”, whereby a non-response to a request will
be taken to be an affirmation of having received the request, implying the requisite
timeframes.

A response to the request is limited to 20 days, but the principle of opportunity is clearly
stated in Article 44, that the information should be delivered within the “shortest time
possible”. This period can be extended for 20 more days if reason is given to the requester.
Once a decision on the information is made, the public body has 10 days to deliver the
records.

Article 45 articulates the process for denying information (either per classification or
inexistence). Appealing is possible through the IFAI only. One innovation worth noting is
the provision in Article 47 whereby all requests and responses must be published on the
SISI website. This effectively renders all requests are public, avoiding potential replication.

The electronic system, SISI, developed by the IFAI has provided a template for other
countries, facilitating the request and reception process. However, Article 42 stipulates
that the information will only be provided in the “form which the document permits”. In
the case of a paper record, then, fax, photocopy or scan may all represent plausible forms.

Article 27 specifies that costs are limited to reproduction and conveyance, in line with
better practice.

Measures to Promote Openness

4.

Promotion and training roles are within better practice. One of the IFAI’s key roles is
education, training and publicity, as per Articles 37 and 38.

Article 7 is within better practice for “active transparency”. Article 12 mandates public
bodies disclose their spending of public resources and contracts.

Article 37 includes the budget as well as the obligation to publish report and studies.
Article 39 requires a detailed report be submitted to Congress.

The law does provide for information officers.

Exceptions

1.

Only partial harm tests exist.

" Sistema Informatizado de Solicitudes de Informacion (Online System of Information Solicitation)



6.

7.

No public interest tests exist.
Article 42 establishes the principle of severability.

The time allocated for reserve is 12 years, within better practice reserve periods of under 15
years. Extension may be granted if the IFAI so decides information should be further
safeguarded from public disclosure (Art. 15). Otherwise, declassification for all information
occurs after 12 years.

The only slightly controversial exception is “economic” stability. Otherwise, the law is
within better practice.

Ibid.

It is impermissible to guard human rights records from public access, as per Article 14.

Appeals

The IFAl is an appeal body with wide ranging powers, including the power to investigate
and sanction.

The applicant must appeal (to either the IFAI or the public body’s liaison [who will either
resolve the issue or pass the appeal on to the IFAI] within 15 days of a negative response.
Again, no response on the part of the IFAI is interpreted as a positive reception of the
appeal. The IFAI has 10 days to provide a response (not a decision) to the request. A
commissioner must investigate the appeal, and report to all commissioners within 30 days.
In another 20 days, a decision must be submitted to the applicant. As per Article 55, these
timeframes may be extended one time.

Timeframes are within better practice.

Articles 49 and 50 clearly enunciate justifications for complaint or appeal, which are
within better practice.

The burden of proof falls on government, as it is IFAI that executes the investigation; the
appellant has no responsibility except to appeal and wait for a decision.

Grounds for lodging a complaint or an appeal are quite broad, giving the benefit of the
doubt to the appellant (Article 54).

Sanctions and Protections

Article 63 establishes sanctions in line with better practice.

Repeated failures are considered “serious” in article 63, and offenses are punishable by the
Federal Public Responsibility Law. Sanctions comply with better practice laws.

No protections are provided for whistleblowers or good faith disclosures.
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Access to Public Information Law, no.621 (2007)

Scope
1. Article 4 sets out clear definitions.

2. Article 1 lists its general objectives as to “guarantee and promote” the right to information.
Article 3 sets out an unorthodox but encouraging list of principles, including the principle
of access, publicity, citizen participation, transparency, responsibility and proof of harm.
Detracting from the principle of maximum disclosure is the flatly stated provision in
Article 1, that private information will not be open to access. This should be included in
the exceptions section, and should involve a public interest test rather than a blanket
restriction.

3. Article 3(1) defines access for “anyone” and Article 4 specifically defines access as open to
citizens or foreigners. Article 3(1) “without any sort of discrimination” would imply that no
motive is needed and this is explicitly stated in Article 28.

4. The law is of “public order” (Art.50) and thus overrides the secrecy regime, subjecting
classified material to the exceptions listed within this law.

5. Article 4(c,d) lists the entities subject to the law, which include all three branches,
municipalities and autonomous territories. The constitution of Nicaragua does not possess
an access to information provision.

6. Article 4(d) regiments under the law “mixed or private entities” who receive public
concessions or “public or private people” who act in support of these entities or receive
resources from the general budget that are subject to accountability. Article 21 provides for
the proactive publication of a list of financial statistics, including contracts, concessions,
licenses and donations.

7. Autonomous entities are subject to the law, as per Article 4(c).

8. No oversight body was created, but instead, a National Commission for Access to Public
Information (Article 14). The Commission is an “inter-institutional” mechanism that
coordinates the three powers’ policies and activities with respect to the law. It has no real
power, however, and is not even required to report to parliament.

Procedural Guarantees

1. Procedures for requests and responses are clearly articulated. Upon registration of a
request the requester is provided with a copy of the registration form. Relevant detailed
information must be provided. An official affirmative or negative response to disclosure
must be provided within 3 working days (Art. 27).

2. The user-friendliness of the law is progressive. Requests can be made in several ways and
assistance is provided and encouraged within the law (Art.u1). Citizens, for example, have a
right to receive responses in their native language (Art. 6(3)). The only problem is the
registration of requests: while this may be a useful proof of request, applicants should be
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able to request information from afar, electronically, without filling out registration. The
user-friendliness of this provision will depend on how it is implemented. The law makes
no provision for consultation with third parties.

3. Article 28 emphasizes the “obligation” of officials to provide a response either immediately
or within the 15 days assigned to complete a request. Article 35 does affirm that if a request
goes unanswered, it will be interpreted as a positive response.

4. Timeframes are within better practice: officials have 3 days to let applicants know whether
information will be provided and 15 days to supply information to the requester. A
possible and obligatorily forewarned 10 day extension may be applied, but a reason must
be delivered to the requester in writing (Art.29)

5. The process reflects better practice: denial of information must be communicated to the
applicant within 3 days (Art. 27) and the motives for denial must be included (Art.35).
Article 37 then explains the appeal process, which must be carried out within 6 days of
notification.

6. Mediums for requesting and responding are well within better practice: requests can be
made in writing, electronically or in person. Responses are equally flexible, including,
most notably, direct consultation with the documents (Art.30).

7. A reasonable recovery fee may be charged, but cannot exceed the cost of reproduction and
delivery (Art. 31). This is a vague and unclear rule and would be better served by a central
body that sets fees.

Duty to Publish and Promote Openness

1. No central authority presides over education, training and campaigns. Entities are
individually responsible for such actions (Art. 44-46), but are assigned definite and
important mandates, in this respect. A strange provision is Article 46, which singles out
the media for special consideration. The National Commission for Access to Public
Information does have the power to “promote the knowledge and compliance of the law
within all the entities” and sign technical agreements with other countries, but these
activities fall short of reaching into society to promote the right.

2. Obligations to publish fall within better practices. Each entity is responsible for a wide
assortment of information that must be included in a database. A positive attribute is that
much of this information relates to finances and expenses: monthly pay rates for officials
and contractors, calls and results for tenders, purchases, contracts and concessions,
permits and authorizations, the results of internal audits, beneficiaries of public grants
and balance sheets and financial statements, among other information. Article 21
establishes that private bodies that benefit from government resources must publish a
host of limited information as well. Each public body must also make available an index of
the information it holds (Articles 10 and 12). These are very ambitious publication plans
for an implementation period of 180 days.

3. Reports must be published by each respective public body, including requests made and
their results. However, no central authority is required to organize these reports into one,
nor is there any obligation to report to the legislature, a major oversight. Toby Mendel



4.

(2009) points out that the National Commission on Access to Public Information (Art.14)
would be a prime candidate to fulfill such a mission.

The National Commission of Access to Public Information provides for information officers
(Art. 13) at all levels of government.

Exceptions

1.

Harm tests are affirmed in Article 3(7), but the actual application of the tests is spotty, due
to categories of blanket classification, and of a low harm threshold. The principle of harm
tests in Article 3 appears to be somewhat contradicted by provisions in Article 15.

Public interest override is also affirmed in Articles 3(7) and 15.
The law does not provide for severability.

Timeframes are within better practice (Art. 17): 10 year reserve followed by one period of 5
years, if sufficient grounds are provided. The 15 year maximum appears to be the absolute
time limit for classification.

Most of the exceptions are within better practice. The blanket exception of all personal
information is “highly problematical” according to Toby Mendel (2009). This expert posits
that information is rarely exclusively “personal”. Moreover, personal information should
be subject to a public interest override. Mendel also points out that the list of exceptions is
too narrow and should include provisions for excepting legal proceedings and certain
types of financial information.

Toby Mendel (2009) notes that military exemptions listed in Article 15 are too broad,
covering more scope than is necessary. Additionally, he finds that the exception of
internal deliberations is also too wide. These problems of over-generality must be added
to the blanket exemption of all “personal” information.

No provision is made to release information pertaining to the investigation of human
rights abuses.

Appeals

4.

No such central appeal body is created by the law, but access to public information units
are located in each public body and can be appealed within 6 days of a refusal or mute
refusal. Initial appeals or appealing a rejected decision can also be made to the Jurisdiction
of Administrative Litigation of the Supreme Court.

Timeframes are short and the procedure is not altogether clear. The grounds for filing a
complain are also prohibitively narrow.

Timeframes are too short for filing an appeal (6 days), as requesters may need more time
to consult documents. Decisions on appeals will be made within 30 days.

As Mendel notes, there should be broader grounds for filing an appeal, including
incomplete information, excessive delay and the like.



5.
6.

No grounds need be provided to explain why an appeal has been rejected.

Rejected appeals can be addressed within the court system.

Sanctions and Protections

Offenses fall mostly within better practice: destruction, alteration or denial without just
cause. Officials are also punished for providing classified information to the public and
mis-classification of public information is punishable. This last provision falls outside of
the norm.

Certain offenses clearly fall outside of better practice. When an official erroneously
classifies reserved material as public, the punishment is between one third of 1-6 months
salary (Art. 47,49). Toby Mendel also points out that not all offenses require wrongdoing.
It is normal for public official to alter public information, he argues. It is the intent that
counts.

There are no stated protections for whistleblowers or good faith disclosures.

Scope

Accompanying Written Assessment for Panama’s
Access to Information Law no0.6 of 2002

The law spells out clear definitions in Article 1.

Principles relating to the scope of access are laid out in Article 1, including the Public
Access Principle, the Publicity Principle, and the duties of transparency. Article 2,
however, makes access to information ambivalent by stating that the right of access
applies to “information of public access in the power or the knowledge of the institutions
indicated by the law.” This is perhaps the least clear statement of access to information
within the right-to-know laws of the Americas. As Toby Mendel notes, there is a tension
between access to all information and access relating only to the functions of public
bodies.

Article 2 also makes clear that access will be permitted irrespective of identity and without
need of justification.

As Toby Mendel (2009) notes, it is not entirely clear whether the law defers to a standing
secrecy regime. Article 14 asserts the public nature of information except for when
“declared by the competent authority in accordance with this law”. Nevertheless there are
several conflicting provisions, including Articles 15 (defers to “applicable norms”), Article 8
(confidential or restricted exception), and Article 1 (7) (access restricted to officials).
Where there is ambivalence, typically secrecy prevails. See Mendel’s discussion.



5.
6.

7.
8.

Article 1(8) describes the broad scope of the law, which extends to all three branches.

Article 1(8) also regiments “companies of mixed capital; cooperatives, foundations”, and
any entities that receive “funds, capital or goods” from the state. The fact that these
subjects lack a specified percentage threshold makes them potentially contentious.
Government might, for example, seek to access the information of companies that receive
even small amounts of funds. Article 2 also includes private companies that provide or
administrate public services.

Article 1(8) also regiments “decentralized, autonomous and semiautonomous [entities]”.

No such authority exists.

Procedural Guarantees

7.

Article 5 and 6 describe the request process, including a list of information which must be
provided. Article 7 describes that a response must be given “in writing”. These are fairly
basic guidelines.

The request process appears to be fairly straight forward and more or less user-friendly.
Requests can be submitted in writing or by email directly to the public body with no need
for “formality”. There are no provisions for the disabled or illiterate, but public bodies are
encouraged (Article 7) to point applicants toward the information they seek if it should lie
in another government entity.

No duty exists for a public body to acknowledge receipt of the request.

The timeframes for responding are rather long, at 30 days. This period can be extended
only once for an additional 30 days if notified in writing before the initial timeframe
expires.

Grounds for denying information are articulated vaguely in Article 16: officials who deny
information should provide an explanation of their refusal grounded in the law. No
appeals are provided for, except for a direct appeal to the denying public body (Art.21).

The mediums for requesting are limited to paper and electronic means; responses can be
provided in any medium (digital, audio, etc.) that “is technically feasible” (Article 7).

Fees are for reproduction only, and no others may be levied. No fee schedule.

Duty to Publish and Promote Openness

No Centralized authority exists to coordinate publishing and promotion.

The information is of a very general nature, but does not include more “political”
information, such as salaries. However, the law does mandate some rather unique
information be made public: public bodies are to publish information on how citizens
might participate in the workings of the entity, and public bodies are also required to
publish a code of ethics.



3. Article 26 establishes that every public organ shall incorporate in its annual report to
Congress the number of requests, the number of denied requests, and “observations and
decisions finally adopted”. These are weak instructions, and it would obviously be
preferable if the requests and denials were made available, and not merely the “number”.

4. Article 5 refers to an office within each body to handle requests, but it is not clear if there
are actual officers or liaisons assigned.

Exceptions
1. No harm tests exist.
2. No public interest overrides exist.
3. Article 14 provides for severability.

4. The restriction period is for 10 years unless decided otherwise by the competent authority.
This period may be extended one time. Twenty years is the maximum time limit for
classification, which falls within better practice.

5. Toby Mendel notes that instead of protecting “legitimate interests”, the law protects entire
categories of information, such as “confidential commercial information”. Mendel also
points out that the protection of information about mineral rights is peculiar for such
laws. Article 14 (8) bar access to any information pertaining to the “discussions or
activities of the cabinet in addition to the president and vice president”. “Or activities” is a
difficult claim to make, because official activities of these offices should be subject to
access requests. Provision g of Article 14 also blocks access to congressional transcriptions
when Congress audits information pertaining to the other exceptions listed within the

access law. This is a blanket black-out that should be subject to various tests.

6. The failure to address concerns of legitimate interest makes many of the law’s exceptions
far too permissive.

7. No such provision prohibits the reservation of records relevant to real or potential human
rights abuses.

Appeals

1. No such oversight body exists and there is no appeal mechanism whatsoever, not even the
courts; at least there is none whatsoever mentioned in the law.

2. - 8 N/A

Sanctions and Protections

1. Vague sanctions: failing to provide requesters with either Habeas Data or denying access
to information will result in a fine equal to two times the official’s monthly salary. No
specifics are given on what offending behavior entails.

2. Fines appear to be within better practice, equivalent to two monthly salaries (Art. 22).



3. No protection for whistleblowers or good faith disclosures exists.

Accompanying Assessment for Peru’s Transparency and
Access to Public Information Law, No. 27806, (2002)

Scope

1. The 2002 law does not lay out a clear set of definitions. Article 2 does acknowledge that
public bodies subject to the law are outlined in law 27444, Article 1 of the Administrative
Procedure Law. Therefore, at least it is clear which organs are involved. Information is
defined offhandedly in Article 10.

2. The ideal of maximum disclosure is put forth in Article 1, in which the law’s goal is stated
as “promoting transparency”, and in Article 3, which enunciates the Principle of Publicity.
These references do not however provide a strong and coherent statement of openness.

3. Articles 7 and 13 state that identity should have no bearing on eligibility to request and
receive information.

4. Article 17 upholds the current secrecy regime of laws and even permits administrative
classified rulings to overrule the law.

5. The scope of the law is very broad. Article 4 states that the law will cover “all the entities
of the public administration”. The law represents accompanying regulation for Article 2 of
the 1993 Constitution, and the right-to-know law regulates the public administration
through law 27444 (Article 3). This “General Administrative Procedure” law covers all
three branches of government.

6. Article 8 specifies that state owned enterprises are subject to the law; Article 6 mandates
that government departments publicize contracts with private companies; and Article 9
directs private companies employed by the state to provide “characteristics, costs and
administrative functions” of their contracts. But no thresholds are set for ownership,
which may make accessing partially state owned enterprises more difficult.

7. The law encompasses all organs listed in Article 1 of the Administrative Procedures Act,
Law 27444. Included here are autonomous organs.

8. No oversight body exists. Apart from the authorities designated by their own respective
public bodies to act as liaisons, the only authority that assumes any collective
responsibility is the chief of ministers. But this authority is merely responsible for
reporting to Congress once a year.

Procedural Guarantees

1. Article u sets out the requirements for a request. However, there are several problems:
first, requests must be submitted to the person (liaison) assigned to handle them. But the
law casts doubt on whether the public body will comply with the requirement of
appointing a liaison by stating, “in case this [liaison] has not been designated the request



7.

will be directed to the person who has in his/her power the information required or an
immediate superior”. This provision is unduly ambivalent in terms of responsibility.
Moreover, the process to request information is not completely clear. No detail is given,
for example, as to what information must be included to complete a request (e.g. name,
contact information, records sought) or rejected.

With few indications of what is required to perform a request, it is difficult to gauge the
user-friendliness of the system. It is clear, however, that the law does not provide for the
disabled or illiterate, nor are pubic bodies required to make third party referrals, if
possible. The need to find the person(s) responsible for information requests does not
suggest a user-friendly format.

There is no obligation for the public body to acknowledge receipt of a request.

Timeframes are ambitious. Information is to be provided to requesters within seven days,

and this may be extended an addition five if done so in writing before the seven day limit

has expired. In theory, the breach of these time lines is considered a denial of information
and subject to sanction.

The procedure in Article 11 specifies that public officials should let applicants know if the
information does not exist; and Article 13 states that denials should be grounded in the
exceptions in Article 15-17. Grounds must be given to the applicant for why information is
being withheld.

Article 10 does provide that applicants may receive information in whatever form it is
available. Nothing is said about requests, however.

Fees are limited to reproduction (Art. 20), although there is no central fee schedule.

Duties to Publish Information and Promote Access

3.

4.

No such authority exists.

Right to Know expert Toby Mendel (2009) comments, “the Peruvian RTI Law is
remarkable for its extremely extensive pro-active publication provisions.” Fourteen articles
are devoted to what must be published by each major public body. Article 5 mandates
publishing various categories of information on the internet: general information,
budgets, wages, contracts, activities, and even the person responsible for the website.
Categories of what must be published vary from one public body to the next, but “are
among the most onerous of any RTI law in the world” (Mendel 2009).

As previously stated, the Chief of Ministers must present a yearly report to Congress.

Article 1 refers to “designated officials”, but the law does not explicitly provide for formal
liaisons or information officers.

Exceptions

1.

Partial harm tests exist for most exceptions, but not all.



2. No public interest override exists, although Article 18 does include two specific public
interest considerations (Mendel 2009).

3. Severability is included in Article 19.

” o«

4. The unorthodox system of classification includes three sections for “secret”, “reserved” and
“classified” information. The law also specifies (Article 15C) which government authorities
can access this information and under what conditions. Information may be released after
5 years, if given consent by the proper authorities, but the law is unclear about exactly
who is responsible for the declassification process, extensions or the grounds on which
these processes are decided. A clause in Article 18 states that the public administration
must transfer its information to the national archive under the timeframe established, and
that if the information is considered to be of no public utility, and has remained in disuse,
it may be destroyed by the archive according to its “normative” framework.

5. Most of the information considered secret, reserved or classified falls under better
practice. However, the complexity of the graded secrecy system, the preservation of the
secrecy regime, and the ability of the Congress to decide what is secret (Article 17:6), is
clearly not germane to better practice legislation.

6. There are several general provisions that may serve as loopholes. First, Congress may
create exceptions, or exceptions may be interpreted through the constitution (Article
17:6); second, Article 17(2) creates a complex system of confidential information regarding
banking, taxes and other financial information.

7. Article 18 specifies that information relating to the investigation of human rights
violations cannot be reserved.

Appeals

1. There is no such appeal body. Instead an internal appeal from the public body in question
may be lodged (Article 11e). If the appeal is not resolved or acknowledged within 10 days,
the last recourse for an applicant are the courts.

2. Inso far as the internal appeal is concerned, the process for filing an appeal is
straightforward.

3. An internal appeal must be responded to in 10 days, and if not responded to, can be
interpreted in the negative.

4. No grounds are given for when an appeal can be filed.
5. No grounds for rejecting or upholding an appeal are given.
6. Denied appeals go through the court system.

Sanctions and Protections

1. Article 4 states that a failure to comply with the law is considered a serious offense (“falta
grave”), punishable by statutes on the “abuse of authority” in the criminal code, Article
377. Serious offenses are considered in Article 14, where they are listed as actions which



“arbitrarily obstruct access”, “provide it in an incomplete form”, or “set obstacles in any
which way”. These are not as clear as better practice provisions.

Sanctions are within better practice in terms of degree, but fail to address repeat
offenders, redress or restitution.

No protection for whistleblowers or good faith disclosants exist.

10.

Accompanying Assessment for Uruguay on
Access to Public Information, no. Law 18381 (2008)

No list of definitions is provided. “Information” is defined in Article 4, but “public body” is
not defined, a glaring omission that can provide government with the leeway to leave
certain institutions out of the law’s reach.

The law does not stipulate a purpose or set of goals. Article 1 does provide a statement in
favour of promoting transparency, but secret and classified information is excepted from
disclosure in Article 2.

Anyone (Art. 3) can seek information and no motive need be stated.

Previous secrecy laws are not subject to being overridden by the law, as previously
mentioned (Art. 2).

The law is particularly unclear on what institutions are regimented to the law. The law
simply states “all public bodies,” (Art. 4) but because public bodies are not defined,
interpretation remains discretionary.

By omitting a reference to business or autonomous institutions, the law receives low
scores for these points.

Refer to number 6.

The government created the “Agency for Government Development of Electronic
Management and a Society of Information and Knowledge” (AGESIC) (Art. 19). The
authority has power to enforce and elaborate access regulation within the executive
branch (Art. 21), to implement, train, educate, promote, report and denounce, but does
not serve as an appeals mechanism, nor does it have the power to sanction.

Appointed by the executive and liable to be removed by the executive the executive
council (Art. 19) and the Consultative Council (Art. 20) (purely advisory) are not vetted to
ensure accountable and professional standards.

Appointees must be people who are chosen for “personal and professional antecedents”
and for “knowledge on the subject that will ensure independence of criteria, efficiency,



11.

12.

objectivity and impartiality”. No categories of undesirable characteristics (e.g. partisan
affiliation) are mentioned, as better practice laws do.

No mention is made of a budget, or any such insurance of autonomy and independence
except for the following stipulation in number 12, below.

The oversight body is only “technically [professionally] autonomous,” (Art. 19) which
provides it with no legal autonomy.

Procedural Guarantees

7.

The law provides no procedure for requesting information or responding to requests. Only
timeframes are given for the response.

The law is not particularly user friendly. Request must be made in writing and there are
details on what the requester must include (Art. 13), but the measure is silent on how a
request is submitted. Appeals are handled by the courts and there is no indication of
assistance for the disabled or illiterate.

Art. 18, silence is construed as assent to a request, an important element in a law.

In Article 15 it states that before the better practice 20 days expire, the public body may
respond that it requires 20 more days for “exceptional circumstances.” After the extension,
information must be provided or it is considered a serious offense. No justifications are
apparently needed for an extension. Article 16 requires the “maximum hierarchy” to decide
whether access will be permitted. This might make access requests subject to political
intervention, besides probably extending the time frame for release.

Article 16 and 18 provide several indications that rejections of requests must be founded.

Requests must be made in writing (Art. 13). Article 17 stipulates that the requester may be
provided with a certified copy of the document or may consult with the documents. As
Mendel notes (2009), these are rather narrow provisions. They do not endorse more
modern forms of communication, such as email.

Fees are to be for reproduction only, but costs are not detailed.

Measures to Promote Openness

The oversight authority has substantial responsibility to promote the law, pursuant to
Article 5.

The information to publish (Art. 5) is narrower than other laws, such as Mexico’s and
Chile’s. However, a list of financial information must be included, such as budgets and
concessions.

The oversight body bears the duty to report to the executive. It is worth noting that the
president appoints commissioners without vetting and has the power to dismiss
commissioners. To compensate for this, the oversight body should be required to report to
the parliament, which is almost entirely left out of the responsibilities for this law. This is



clearly outside of better practice, as the legislature is constitutionally required to monitor
and audit the executive.

4. No officials that would serve as information officers are mentioned in the law.
Exceptions

1. The harm tests are present, but of a low harm threshold.

2. There is no public interest override.

3. There is no mention of severability.

4. 15 years is a relatively long period and there is no system for documenting the extent of
classified documents, including those classified outside of the law’s reach. Unfortunately,
classified material can be re-classified without apparent limits.

5. Generally in line with international standards, some exceptions are nonetheless slightly
exceptional, such as the provision in Article g that exempts information that presupposes
a loss of “competitive advantages to the obliged subject.” Another such provision exempts
information that might damage the “financial, economic or monetary” stability of the
country. “Financial” is usually sufficiently. “Economic” widens the possible latitude for
interpretation.

6. The above would constitute ambivalent provisions.

7. The law includes a progressive provision (article 12) that subjects all information relating
to human rights abuses to access requests.

Appeals

Rather than employing the oversight mechanism to decide appeals, the law mandates the use of
the courts rather than any sort of administrative appeal procedure. As Toby Mendel notes, “these
are significant shortcomings”. Using the courts renders the appeal process costly, more difficult
and almost certainly more time consuming for the requester. Fortunately, the timelines are clear
for the courts, if they can be met. The lack of an appeal mechanism outside of the court system is
a clear boon to secrecy, as requesters will be less likely to challenge denials.

Sanctions and Protections

1. Offenses include disclosure of classified information, which may give cause for public
servants to tend toward secrecy.

2. In degree, “offenses” are treated as any others within the administrative code. There is no
mention of second-time offenders or any other such details.

3. There are no protections for whistleblowers or good faith disclosures.



